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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


David Goldwasser 
3425 Kingsbridge Avenue 
Bronx, New York 


Plaintiff 
VS. 


Harold Brown 
Secretary of the Air Force 
Washington, D. C. 


and 


John W. Macy, Jr. 
Chairman, Civil Service 
Commission 

1900 E Street, N. W. 
Washington, D.C. - 


KOBen M. STEARNS, vue 


and 


Robert E. Hampton 

Member, Civil Service Commission 
1900 E Street, N. W. 

Washington, D. C. 


and 


L. J. Andolsek ; 
Member, Civil Service Commission 
1900 E Street, N. W. 

Washington, D. C. 


and 


United States Attorney 
Third and Constitution Avenue 
Washington, D. C. 


and 


Attorney General 

of the United States 
Department of Justice 

Tenth and Constitution Avenue 
Washington, D. C. 


SO 


Defendants 
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(For Reinstatement and Back Pay) 


FILED 


JUN 2 7 1967 
ROBEn! M. STEARNS, CLERK 


1629-67 


1. The plaintiff is a citizen of the United States and 
a resident of New York State. 

2. Plaintiff was, at all times pertinent hereto, a ca- 
reer employee of the United States Air Force with a competitive 
Civil Service Status. Plaintiff was a language instructor with a 
GS-9 salary. (Plaintiff's Exhibit A) 


Prior to October 19, 1965, plaintiff was assigned to a 


tour of duty in Vietnam and, on October 19, 1965, requested relief 
from said duty on the grounds of serious illness in his immediate 
family, to wit, the then current mental illness of his daughter. 
As shown by Exhibit B, plaintiff was faced with dismissal unless 
he withdrew his request for relief from the Vietnam assignment. 
(Plaintiff's Exhibit B) 

Plaintiff appealed the threatened action mentioned here- 
in to his United States Congressman, Henry B. Gonzalez, and there- 
after the threat of removal by the Air Force was withdrawn. 
(Plaintiff's Exhibit C) 

3. On January 10, 1966, plaintiff was advised that his 
superiors intended to discharge him from his position as a civil- 
ian employee of the Air Force. (Plaintiff's Exhibit A) 

Essentially, the complaint made by the Air Force was 
that plaintiff, while teaching foreign students, made statements 


| 
| 
yd | 
‘to his class:to the effect that anti-semitism existed in the United 
States and: even to some degree at the Air Force base where he was 
‘employed. It was further alleged that the plaintiff made state- 
/ ments to his class indicating that he was unsympathetic to the 
use of American military forces in Vietnam. (Plaintiff's Exhibit 
A) | 
The notice of proposal to remove was given by Cortez 
' Parks,, Chief, Fundamental Section, who was plaintiff's aupertor 
i The notice of “proposal to remove did not refer plaintiff to any 
specific violation of the Air Force regulations or law. | | 


4. A hearing was conducted in plaintiff's case and on 


January 25, 1966, a "decision to remove" was made by the official 


who charged him, Cortez Parks. : | 
5. Plaintiff appealed the decision of his superior | 
to the Civil Service Commission, Dallas, Texas Region, and a | 
review of the Air Force hearing was made. The review of the ! 
Civil Service Hearing Commissioner is attached as Plaintiff's | 
Exhibit E. | | 
6. It appears from Exhibit E that the evidence before 
the hearing examiner consisted of affidavits. | | 
The affidavit of Mrs. Glenna Eiland is to the ettect 
that on November 23, 1965, she heard the plaintiff say to a group 
of foreign students that anti-semitism existed in the United | 
States. Mrs. Eiland gave the further affidavit that on Decenber 
2, 1965, she heard plaintiff express to his class a dissatis- 
faction with United States military involvement in Vietnan. 


These facts are shown by page 6 of Exhibit E. Mrs. Eland is 
| 
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an instructor of languages at the Lackland Air Force Base, and 
one of plaintiff's former colleagues. 

7. As shown by pages 7 and & of Exhibit E, Mr. Simon 
Garcia, a supervisory training instructor, and Mrs. Dorothy D. 
Hull, a co-employee,' stated that their offices are within rela- 
tively close proximity with the offices of Cortez Parks, and 
that they were able to overhear an accusation made by Mr. Parks 
to the plaintiff to the effect that plaintiff had made statements 
to his class concerning anti-semitism in the United States and 
military involvement in Vietnam. Mr. Garcia and Mrs. Hull tes- 
tified, through affidavits, that they heard plaintiff admit to 
Mr. Cortez Parks the’ fact that he made the statements. 

At the hearing before the section chief, and at all | 
times, plaintiff denied that he made the statements attributed 
to him by Mrs. Eiland. 

8. The Air Force offered no evidence from any of the 
class students that such statements were made by the plaintiff. 

9. Plaintiff offered statements by two members of the 
class, Major Imata of Japan, and Captain Samini of Iran. These 
affidavits, by class members, were to the effect that the state- 
ments attributed to Mr. Goldwasser, plaintiff, were never made. 
(Exhibit D, p. 9 and 10) 

10. Plaintiff's counsel requested the Air Force to | 


make several other student class members available for the pur- 


poses of the hearing. This request was denied. 
11. As shown by page 2 of Exhibit E, the Air Force. 
violated regulation 40-751 which provides "in arriving at the | 
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‘appropriate degree of penalty only offenses for which penalties 
‘were imposed within the three preceeding years will be asad to 
‘determine whether a second or third offense has occurred." This 
‘4s also shown in paragraph one of plaintiff's Exhibit A, cS 


"proposal to remove." 
12. Plaintiff was not charged with violation of any 


' specific Air Force regulation or any Air Force school regulation. 
13. The Air Force refused to make available to the 
' plaintiff, for the purposes of the hearing on the opespoen to 
remove," any members of the class that plaintiff taught, hot- 
withstanding the fact that said class members were aasty:lavette 
able to the United States Air Force, in that the United States 
Air Force brought said class members to Lackland Air Force Base 
and maintained them during their stay there. 
lh. Plaintiff denies that he made the "controversial 
statements" attributed to him, but if he did make said statements, 
plaintiff contends that this does not warrant dismissal on the 
grounds that those statements were "prejudicial to the interests 


of the United States." | 
15. ‘The plaintiff was not removed from the service | 


for "such cause that will promote the efficiency of the service" 


as provided in 5 U.S.C.A- Sec. 652. 
16. Plaintiff's removal from government service con- 


stitutes a violation of due process of law. 
WHEREFORE, plaintiff requests the Court to reinstate, 


him in his employment, and to award him back pay. 
SISK AND CRAMER 


Attorney For "Plaintiff 
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Eh ED 
DEC 29 1967 

ANSWER ROBERT M.STEARNS, Clerk 


{ Caption Omitted in Printing] 


Defendants by their attorney, the United States Attorney, on 


the basis of the certified administrative records answer the complaint 


as follows: 


First Defense 


Insofar as the complaint seeks back pay, the United States is 
an indispensable party; however, the Back Pay Act of 1966 (P.L. 88- 
519) makes provision for back pay if reinstatement is finally 


ordered. 


Second Defense 


Answering specifically the allegations of the complaint: 
Defendants admit that the Court has jurisdiction to conduct limited 
judicial review (on the basis of the certified administrative records) 
of the discharge action taken in plaintiff's case, to determine whethe 
such discharge conformed to the governing law and regulations. 


Further, defendants answer as follows. 


1. As to the allegations contained in paragraph 1 of the 
complaint: Admit that plaintiff is a citizen of the United States. 
Deny for want of sufficient knowledge or information on the basis of 
the certified administrative records the allegation that plaintiff is 


a resident of New York State. 


2. As to the allegations contained in paragraph 2 of the 
complaint: Admit the allegations contained in the first two 


11 
| 
paragraphs. Deny for want of sufficient knowledge or information 
on the basis of the certified administrative records the allegations 
contained in the third paragraph. | 
3. Admit the allegations contained in paragraph 3 of the 
complaint. 


4. As to the allegations contained in paragraph 4 of the 
complaint: Admit that a removal decision was entered on January 25, 
1966: Deny for lack of sufficient knowledge or information on the 
basis of the certified administrative records that any hearing was 


conducted in plaintiff's case prior to that removal decisiion. 


| 
5. As to the allegations contained in paragraph 5 of the 


complaint: Admit that plaintiff appealed the removal decision to 
the Dallas Civil Service Region. Deny for lack of sufficient 
knowledge or information on the basis of the certified administrative 
records that there was any review of an Air Force hearing by that 
Region. | 


6-7. As to the allegations contained in paragraphs 6-7 of the 
complaint: Admit these allegations to the extent they are consistent 
with the administrative records: Refer the Court to the certified 
administrative records for the complete facts with respect to these 
allegations. | 


8, Admit the allegations of paragraph 8 of the complaint. 


9. As to the allegations contained in paragraph 9 of the 
complaint: Deny that plaintiff offered affidavits by any members of 
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his class to the effect that statements attributed to him were never 
made. Admit that plaintiff submitted a statement purportedly signed 
by a Captain Samini. Refer the Court to the certified administrative 
records for the complete facts with respect to these allegations. 

10. As to the allegations contained in paragraph 10 of the 
complaint: Admit that plaintiff's counsel requested the Air Force 
to make several student class members available for the purpose of 
the hearing, and that this request was denied. Refer the Court to 
the certified administrative records for the complete facts and 
legal basis for such denial. 


ll. Deny the allegations contained in paragraph 11 of the 
complaint. Affirmatively aver that the Air Force regulation in 


effect at the time the decision was made to remove plaintiff was 


Air Force regulation 712, dated October 13, 19633 and that the final 


Civil Service Commission decision held that no regulatory violation 


occurred. 


12. Admit the allegations contained in paragraph 12 of the 


complaint. 


13. Deny the allegations contained in paragraph 13 of the 
complaint. Affirmatively aver that the Air Force was without 
authority to require the foreign students to appear at the hearing; 
that the Air Force advised plaintiff's attorney how he might get in 
touch with these students; and that the Air Force in no way interfered 
with plaintiff's communicating with these students to request their 
presence at the hearing. Refer the Court to the certified administra- 


tive records for the complete facts relative to these allegations. 
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14-16, As to the allegations contained in paragraphs) 14-16 in 
| the complaint: Deny these allegations to the extent that they may 
be deemed to set forth allegations of fact. Refer the court to the 
| certified administrative records for the complete facts. affirmatively 
' aver that plaintiff's removal was properly effected for "cause" within 
the meaning of 5 U.S.C. 652, and that his discharge is otherwise in 
full accord with law. 


A Cc. jo} 
United States Attorney 
| 
| 
SEPH M ANNON | 
Assistant ited States Attorney 


: | 


ZIMMER! 
Ragiecant nated States Attorney 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


LAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
‘1 oUED 
MAR 12 1968 


Plaintiff moves this Court to enter a Summary Judgment 
declaring that the plaintiff was unlawfully removed from his 
civilian employment with the Air Force and that he is entitled 
to an amount equal to the Air Force salary that he would have 
earned during the period between his discharge and the date of 


the Court's decision. 
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As grounds for the instant Motion, the plaintiff respect- 
fully refers the Court to his Memorandum of Points and Authori- 
ties, all the Exhibits attached thereto, the Complaint filed 
herein, and the Answer thereto. Plaintiff says that these items 


clearly show that he is entitled to the relief here requested. 


Respectfully submitted, 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


STATEMENT OF UNCONTROVERTED FACTS 


MAR 12 1968 


1. Plaintiff was assigned to a tour of duty in Vietnam and 
requested relief from the assignment. Or alternatively, plain- 
tiff originally requested duty in Vietnam and then asked for 
relief from said duty. 

2. Plaintiff's Congressman wrote to the plaintiff's supe- 
riors requesting the plaintiff be relieved from service in Viet- 


nam. 


3. The notice of intent to remove was given by letter 


dated January 10, 1966. 
Thereafter, plaintiff was notified that the Air Force 


intended to remove him because he had made controversial state- 


ments to his class of foreign military personnel. 
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4. The notice of intent to remove made reference to 
preceding warnings, three of which were made more than th 
years preceding the notice of intent to discharge. 


5. At the time plaintiff received a notice of intent to 


remove, Air Force Regulation 40-712 was in effect, which Regu- 


lation provides that in discharge cases the Government shall 


not consider charges made more than three years prior to the 
date of the disciplinary action. | 

6. The charges contained in the letter of January 10, 1966 
were brought in the name of Mr. Cortez Parks, who was at! that 
time the plaintiff's superior. The same Cortez Parks heard the 
evidence in the case and made the decision to discharge the 
plaintiff. 

7. The Air Force, acting through the hearing examiner, Mr. 


Cortez Parks, refused to bring certain witnesses, as re uested 


by the plaintiff, to the hearing. 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


FILED 


APR 2.2 1968 
ROBEXI MM. Siceuutd, CLERK 


MOTION TO AMEND THE COMPLAINT 
Comes now the plaintiff and moves this Court to allow 
an amendment in the instant case, pursuant to Rule 15 of} the 
Federal Rules of Civil Procedure, to make the United States of 


America a defendant. 
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As grounds for this Motion, the plaintiff relies on 
Rule 21 of the Federal Rules of Civil Procedure and points out 
that, as indicated in the attached Order, the United States of 


America offers no objection to the amendment. 


[Subscription Omitted in Printing] 


(Certificate of Service Omitted in Printing] 


FICED 
APR 23 1968 


[Caption Omitted in Printing] 


ORDER 


Upon consideration of plaintiff's Motion to Amend the 
Complaint so as to add the United States of America as a party 
defendant in the instant law suit, and there being no objection 


thereto, it is this 23a/fday of April, 1968, 


ORDERED, that the United Stateg of America is hereby 


No Objection jPeiners aAe - waives, 


Gil a erman 


Assistant United States Attorney 
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[Caption Omitted in Printing] 


FILED 
DEXENDANTS' CROSS-MOTION - | 
FOR SUMMARY JUDGMENT JUN 27 1968 


Defendants by their attorney, the United States Attorney for 
the District of Columbia, move the Court for summary judgment. in 


their favor on the ground that there are no litigable issues of 


fact, and defendants are entitled to judgment as a matter of law. 
| 


| 
Incorporated into and made a part hereof are the certified 
| 
Civil Service Commission records relating to plaintiff's appeal 
from the Air Force dismissal action taken in his case (marked 


Government Exhibits # 1). 


In support hereof, defendants submit a statement of material 
facts and a memorandum of points and authorities. 
| 


| 
[Subscription Omitted in Printing] 


low 
[Caption Omitted in Printing] E I L E D 


JUN 27 1968 
DEFENDANTS! STATEMENT OF MATERIAL FACTS 
IN SUPPORT OF DEFENDANTS' CROSS-MOTION FOR SUMMARY 
JUDGMENT 


ne En 
| 


Preliminary Statement 


| 
This is a civil service employee discharge case. Plaintiff 
| 


was discharged on June 24, 1958 by the Department of the Air Force 


18 
from a position as a Supervisory Training Instructor. He is here 
suing for reinstatement and back pay. No litigable issues of fact 
are involved; the case presents solely questions for determination 


by the Court as a matter of law. 


While there are no factual issues here triable by the Court, 
we are nevertheless presenting herein -- for the Court's convenience 


and in general conformity with Local Rule 9(h) -- the following 


statement of the material facts, as reflected in the certified 
ab 


records of the Civil Service Commission. % 
The Material Facts 


1. Plaintiff was employed by the Department of the Air Force 
as a Supervisory Training Instructor (Language) at the USAF 
Language School, Lackland Military Training Center, Texas. 


2. The USAF Language School provides English language 
training for foreign military personnel who come to the United 
States for specialized training in many different technical fields. 
The mission of the Language School is three-fold: First, it is to 
provide these foreign students with basic English language proficiency § 
which they must have to succeed in subsequent flying and technical 
training courses. Second, it is to familiarize these foreign 
students with the customs of the United States Armed Forces. 
Third, and equally important, it is to provide these foreign students ~ 
orientation as to the culture and customs of the United States 


covering significant areas of American life, with a view to their 


Hereinafter, "Commission" or "csc". 
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obtaining a balanced understanding and appreciation of American 
society, institutions and ideals. | 


3. Plaintiff's duties as a Supervisor Training Instructor 
| 
included his serving as a first-line supervisor of from = to ten 


Instructors, as well as performing Instructor duties in the classroom, 


as needed. | 


4, Plaintiff was specifically put on notice on a number of 
| 
occasions of the established USAF Language School policy that 
controversial subjects (including religion, politics, and race) 
| 


were not to be discussed in classes. This policy is based on practical 


and realistic grounds. Foreign students who come to the USAF 
Language School do so because they are not fluent in speaking and 
reading the English language. Hence, the Instructors must accomplish 


a great deal in a short period of time, and therefore must stick to 


the Lesson Plan for each day. Further, it is recognized that gross 
misconceptions can easily be gathered by the students from class- 
room discussion of delicate and controversial subjects. 0 the 
average foreign student at the USAF Language School, the Instructor 
represents the United States Government. And if he undertakes to 


express personal views on controversial subjects, the students may 


well take them to represent the Government's views. Plaintiff was 
counseled and warned in this connection on the following occasions: 
| 


a. On December 6, 1960 the Chief, Fundamental Section, 
USAF Language School (hereinafter "Chief"), counselled and 
warned him relative to his having deviated from the Lesson 
Plan for that date. He had then undertaken to discuss the 
"Watchtower" magazine, and the religion of the Jehovah Wit- 
nesses! sect which publishes that magazine. The Chief then 
specifically cautioned him about discussing such controversial 
material in the classroom. 


bd. On March 14, 1961 the Chief admonished plaintiff for 
undertaking classroom discussion of the Negro problem in the 
South. He was again warned against discussing controversial 
matters in the classroom. 


c. On November 17, 1963 plaintiff became involved in a 
"heated argument" with a large class of Cuban students concern~ 
ing Castro. On that occasion, the students were very angry 
with him. The Chief and an Assistant had to intervene to calm 
the students. 


ad. On September 20, 1964 the Chief discussed plaintiff's 
rating with him, which included a change "to a 4 from a 5" for 

"deviating from lesson plans and singing again on 14 September, 

and always discussing controversial subjects." 

5. Despite these prior warnings, plaintiff in November and 
again in December 1965 discussed controversial subjects in his 
classroom with the foreign students. In light of the prior warnings, 
the Chief determined that these last two incidents warranted insti- 


tution of removal proceedings. He served plaintiff a notice of 


charges dated January 10, 1966 proposing his removal "for conduct 


prejudicial to the interests of the United States Government." The 


background and specifications of the charge were as follows: 


* % % * % 
You had been warned on numerous occasions, specifically 
on or about 6 December 1960, 14 March 1961, 17 November 1963 
and 20 September 1964 that controversial subjects must not be 
discussed with foreign students in the classroom. Despite 
this you made the following statements to foreign students: 


a. At approximately 0900 hours, 23 November 1965, in 
Building 7440, Lackland AFB, while you were instructing a 
class of foreign students in your official capacity as a 
language instructor, USAF Language School, you told your 
class substantially as follows: You grew up in the slums of 
New York and had to overcome discrimination against the Jews 
and you stated that your people, the Jews, are discriminated 
against in America and you nave been discriminated against 
most of your life and even here in the Language School. Later 
in the afternoon when I called you to my office you admitted 
you made these statements and when I pointed out to you the 
reasons you must not make such statements in front of a class 
of foreign students, your reply was that your statements "were 
only the truth.” 
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b. On 2 December 1965 in Building 7440, Lackland AFB, 
while you were instructing a class of foreign students in 
your official capacity as a language instructor, USAF Language 
School, you brought up the subject of individuals who had set 
themselves on fire and you told your class substantially as 
follows: Those wonderful people, who had the courage and 
nerve to burn themselves to death in protest of the wrong 
that our Government was doing against those poor, helpless 
people in Vietnam by fighting the terrible war against them, 
should be honored as the real American heroes. You stated you 
wished you had enough "guts" to do the same thing against the 
present Administration's policies in the war in Vietnam. When 
I discussed your statements with you that afternoon, you answer- 
ed that you only were telling the students what you honestly 
felt and that as a true American you could say what you wanted. 


6. By letter dated January 14, 1966 plaintiff replied to the 


notice of charges. With reference to specification "a" above, the 
reply stated that these "allegations" were "either complete 


fabrications out of the whole cloth or a rank and complete distor- 


tion of completely innocent remarks." As for specification dd oh 

i 
above, the reply stated that plaintiff "emphatically" denied "that 
he ever brought up to his class the subject of self-destruction by 


| 
individuals who set themselves on fire," and further "emphatically" 
: | 


denied "making the [other] statements attributed to him" br "that 


he opposed the present administration's policies on the war in Viet 


7. On January 25, 1967 the Chief entered his final decision 
| 
dismissing plaintiff. His findings and determination were as 


follows: 
| 


* * * * x 
ae In reference to the-charge that-you told a-class of 
foreign students on 23 November 1965 that you had been 
discriminated against in America, including the Language School, 
your reply stated that this charge is either a "complete 
fabrication" or a "complete distortion of completely innocent 
remarks." In view of the fact that an employee of the 
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Language School witnessed your statement and that you later 
admitted to me that you had made such a statement, this charge 
is found to be accurate. Your reply does not reduce the 
seriousness of the charge. 


b. In reference to the charge contained in paragraph 1.b. 
concerning the individuals who burned themselves in protest of 
the war in Viet Nam, your reply denies that you brought up 
the subject and denies that you made the statements charged. 
However, witnesses to your actions on 2 December 1965 have con- 
firmed the accuracy of the charge. Your reply does not reduce 
the seriousness of the charge. 


***In view of the above findings it is determined tnat 
the charges are accurate as stated in my letter of 10 January 
1966 and that all charges are sustained. The removal action 
is fully supported by the evidence and is warranted. The 


removal action will be effective 12 February: 1966. 
* * * * * 


8. Plaintiff's discharge under this decision was effected on 


February 12, 1966. The reason stated on the "Notification of Personne] 


Action" form was for "making statements prejudicial to the interest 
of the U.S. Government to foreign students of the, USAF Language 
School." 


9. On February 21, 1966 plaintiff appealed the Air Force's 
discharge action to’ the CSC Dallas Regional Office. In the appeal 
letter, plaintiff's counsel repeated the contention that plaintiff 
"emphatically" denied having made the statements and asserted that 
they were "either a complete fabrication out of the whole cloth or 


a distortion of completely innocent remarks." 


10. In connection with the CSC appeal, the Air Force furnished 
the following affidavits in support of its removal case against 
plaintiff: 

a. An affidavit executed December 21, 1965 by the Chief, 


stating: 
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On the afternoon of 23 November 1965 Mr. Simon Garcia | 


reported to me that Mrs. Glenna Elland had told him about 
@ remark concerning discrimination against Jews that Ke 
[plaintiff] *** had told his class of foreign students-.- 
that he had grown up in the slums of New York and had to 
overcome the discrimination against in America and he has 
been discriminated against most of his life and even here 
in the Language School. Mrs. Eiland stated that *** 
ee *** went on to say that his true homeland is 

srael. 


I callea *** [plaintiff] *** in and told him what had been 
reported to-me by Mrs. Eiland. He admitted that he had 
made these statements and that the statements concerning 

the discrimination were only the truth. I told *** [plaintiff] 
*** that he should not discuss controversial, political or 
religious questions in the classroom or to deviate from the 
lesson plan in any way. *** [Plaintiff] *** promised that 

ie would never do it again.- 


| 
be An affidavit executed December 21, 1965 by Glenna Elland, 
an instructor at the USAF Language School, stating: 


| 
| 
On 23 November 1965 in Bldg 7440, Lackland AFB, xe 
[plaintiff] *** was teaching both his class and eee 
I went into the classroom to observe his teaching. A 
about 0900 hours Mr. Goldwasser was discussing the word 
"discriminate" and various synonyms for this word andj he 
told the students he grew up in the slums of New York! and 
had to overcome the discrimination against the Jews and 
he stated that his people, the Jews, are discriminated 
against in America and he has peen discriminated against 
most of his life and even in the Language School. He 
went on to say that his true homeland is Israel. 


| 
Although I didn't say anything to him in front of the 
students, I became very upset because I didn't feel that 
this should be discussed in a classroom and in the after- 
noon I reported it to Mr. Garcia. 


| 
c. Another affidavit executed December 21, 1965 by! the Chief, 
stating: 


On 2 December 1965 in Bldg 7440, Lackland AFB, during my 
routine procedure of checking classrooms I stopped at room 
S-1, and observed *** [plaintiff] *** who was teaching a 
group of students consisting of Japanese, Iranian, Greek 
officers and two Greek civilians. I noticed that he had 
written the word “immolation" on the board. I overheard 
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*** [plaintiff] *** telling the students that those wonderful 
people who had the-courage and nerve to burn themselves to 
death in protest of the wrong that our Government was doing 
against those poor helpless people in Vietnam by fighting 
the terrible war against them should be honored as the real 
American heroes. He stated that he wished he had enough 
"cuts" to do the same thing in protest to the present Admin- 
istration's policies in Vietnam. I was shocked and angered 
to hear *** [plaintiff] *** make such a statement in his 
official-capacity;' however, since he immediately changed the 
subject I decided not to interrupt ‘him at that time but to 
discuss the matter with him later in the day. 


4t about 1430 hours I called *** [plaintiff] *** into my 
office and told him that I had-overheard him telling the 
students that the people who had burned themselves in protest 
to the war in Vietnam should be honored as the real American 
heroes and he answered that he was only telling them what 

he honestly felt and as a true American he could say what 

he wanted to. So I reminded *** [plaintiff] *** that on many 
previous occasions he was told-not to talk about politics in 
the classroom, that the students think that a teacher is 
expressing an American opinion and not his own. I told hin 
he was then dismissed. Later on in the afternoon about 

1530 hours I called him back and I told him what he had 

done was very serious and I didn't know what action might 

be taken but I felt he was really out in left field. 


Subsequently Mrs. Glenna Eiland came to me and told me she 
was in the classroom and had heard Mr. Goldwasser say 
substantially as I had overheard. 


ad. Another affidavit executed December 21, 1965 by Glenna 
Eiland, an instructor, USAF Language School, stating: 


On 2 December 1965 in Bldg 7440, Lackland AFB, *** [plaintiff] 
*** was teaching a class consisting of both my students 

and his students.; *** [Plaintiff] *** had brought a news- 
paper to class and after discussing-articles in the news- 
paper he then discussed the article concerning the college 
girl who set herself on fire. He then told the students 
that: "Those wonderful people with the courage and nerve 
to burn themselves to death in protest of the terrible 
fighting in Vietnam against those poor people should be the 
real honored American heroes and I wish I had the nerve to 
do the same thing to protest the Administration's fighting 
in Vietnam." 


There was some discussion by the students as to whether 
these burnings would reflect on the prestige of the United 
States. I said nothing to *** [plaintiff] *** or to the 
students but was amazed that-¥** [plaintiff]-*** would 
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discuss the subject in class and take the stand-that he 
did. I subsequently repeated to Mr. Parks [the Chief] | 
what he [plaintiff] had said in the classroom. | 


| 
e. An affidavit executed January 10, 1966 by LaVerne M. 
Sexton, Clerk-Typist, USAF Language School, stating: | 


On 2 December 1965 at about 1430 hours, I was sitting at 
my desk just outside Mr. Cortez Parks' [the Chief's] office. 
Mr. Parks called *** [plaintiff] *** into his office and 
told him he had heard *** [plaintiff] *** tell his class 
that the people who had-burned themselves to death in 
protest of the Administration's war in Vietnam should be 
honored as real American heroes. Mr. Parks stated that 
the classroom was not the place to air our feelings about 
political or controversial questions. *** [Plaintiff]; *** 
said he saw nothing wrong with saying what he felt anywhere 
as he had the rignt of free speech. Mr. Parks told *** 
[plaintiff] *** that he did not have the right to deviate 
from the lesson plan nor to discuss politics in class. 
*** [Plaintiff] *** said he still felt that the people 
protesting the war-in Vietnam were doing the right thing 
and he wished he could be like those people. Mr. Parks said 
he had told *** [plaintiff] *** many times before that) the 
classroom was-not the place to-discuss these matters since 
the foreign students assume that what the teacher says is 
what all Americans feel. He told *** [plaintiff] *** this 
was a very serious matter. 


| 
f. An affidavit executed January 10, 1966 by Simon G. Garcia, 
a Supervisory Training Instructor, USAF Language School, stating: 


On 2 December 1965 at approximately 1430 in Building 
7440, while at my desk just outside Mr. Cortez Parks! | 
[the Chief's] office, I overheard Mr. Parks talking with 
#%* [plaintiff] ***. Mr. Parks asked *** [plaintiff] *** 
why he was discussing politics in the class. *** ---~ 
[Plaintiff] *** said he was not discussing politics; -that 
he only told-the students that he felt those people who 
burned themselves in protest against the American policy 
toward Vietnam was a wonderful and courageous thing, and 
that he wished he had the courage to protest the same as 
they did, but that it was against his religion. *** | 
[Plaintiff] *** said he had a right to say how he--- | 
feels about the war in Vietnam. Mr. Parks said in a very 
loud voice that he didn't give a damn how anyone felt or 
what they said, but that the classroom was not going to 
be used as a political arena; that its sole purpose was 


to teach English. 
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g- An affidavit executed January 10, 1966 by Dorothy D. Hull, 


Supervisory Training Instructor, USAF Languege School, stating: 


During breaktime at about 1430 in Building 7440 on 

2 December 1965, I was startled from my desk work by 
overhearing the loud conversation between Mr. Cortez 

Parks [the Chief] and *** [plaintiff] ***. Mr. Parks 
asked *** [plaintiff] *** why he was discussing politics 
in the.classroom. *** [Plaintiff] *** denied the discussion 
of politics since he had only told the students that he 
felt those people burned themselves in protest against 
what America was doing to their people, that he thought 
these burning actions were very wonderful and courageous, 
and that he wished he had the courage to do the same thing. 
*e¥* [Plaintiff] *** further stated that he had a right to 
say how he felt about the war in Vietnam. Mr. Park's 
voice became even louder as he said he didn't give a damn 
how anyone felt or what they said, but the classroom was 
not going to be used as a political arena. *** [Plaintiff] 
*** was not listening too well, as he kept interrupting 

Mr. Parks to talk. Mr. Parks repeatedly told him to "shut 
up" and listen. The final remark I heard Mr. Parks say 
was, "Dave, I have told you many times not to discuss 
controversial issues in the classroom. This is very serious. 


11. In connection with the CSC appeal, an investigation was 
conducted by a CSC Investigator. The report of this investigation 
discloses: 

(a) The CSC Investigator interviewed plaintiff on March 16, 
1966. Plaintiff then stated to the Investigator "that prior to 
November, 1965 he had never been warned individually and that the 
only warnings he had ever received, on this matter, would have been 
in a group where other instructors were warned as a group." However, 
on March 17, 1966 plaintiff telephonically advised the Investigator 
"that he had recalled several occasions on which he had been warned 
individually which he had forgotten the previous day *** [3] *** 
that several years ago three or four Arab students signed letters 
stating 'Professor Goldwasser likes Israel! *** [3] *** that a Major, 


no longer at Lackland Air Force Base, called him in and told him of 
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the letters." He also mentioned another occasion involving the 
recording of some Hebrew folk songs, with respect to which "Major 
Hale had called him and discussed this matter with him." 

(b) The CSC Investigator reviewed the local employee 
folder maintained by plaintiff's supervisor (the Chief), in which there 
appeared an "Employee Record Card Supplemental Sheet” (atc Form 29). 
The notes concerning warnings and admonitions to plaintitr showed 
the warnings of December 6, 1960, March 14, 1961, November 17, 1963, 
and September 20, 1964, referred to in the notice of charges. 


With reference to the warning of November 17, 1963 (which concerned 
the "heated argument" plaintiff had had with a large clags of 

| 
Cuban students as to Castro), the CSC Investigator added the follow- 


INVESTIGATOR'S NOTE: Investigation indicated that the 
above Cuban students were repatriates of Cuban prisons 
following the Bay of Pigs Invasion. 


After listing the four warnings, the CSC Investigator added the 


following: 


INVESTIGATOR'S NOTE: In an affidavit dated March 17; 
1966 (Ex. #4) Cortez Parks, *** [plaintiff's] *** 

former supervisor, stated that-he had personally -warned 
*** [plaintiff] *** on the dates in question, that he 
made the entries-on *** [plaintiff's] *** ATC Form 29 and 
the personal expanded-notations which were attached to 


the ATC Form 29. 


(c) The CSC Investigator had each of the Air Force's 
witnesses execute new affidavits before him. They each repeated 
(in substance) the statements they had given in their original 


affidavits. 
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12. In connection with the Civil Service Commission proceed- 
ings, plaintiff's counsel sought to have the foreign students made 


available as witnesses. The following occurred in that connection: 


(a) Plaintiff's reply of January 14, 1966 to the notice 


of charges listed the names of Instructor students from Iran who 


had attended both the November 23, 1965 and December 2, 1965 classes 


referred to in the specifications, and the name of Major Junkichi 
Iwata of Japan who had been in attendance on December 2, 1965. The 


reply then made the following demand: 


In the event that final decision to 
remove *** [plaintiff] *** is made, you are 
hereby put on notice that *** [plaintiff] 
*** will require the personal presence of 
each of these students in hearing before the 
Civil Service Commission, and you are appro- 
priately notified in order that you may take 
the necessary steps to assure their presence 
in order that *** [plaintiff] *** can be 
afforded his Constitutional right to be con- 
fronted with and cross-examine his accusers. 


I am taking the trouble to put you on 
notice of this request at this early stage of 
the proceedings for we will tolerate no evasion 
or substitution of the Constitutional rights 
afforded him to confront and cross-examine 
these vital witnesses. 


In the event that any of the above named 
students have completed their work at Lackland 
and are being transferred elsewhere prior to 
the time of the hearing I will be glad to 
cooperate with the agency by arranging to take 
their oral depositions under oath before a 
Court Reporter and a competent translator 
with both the agency and myself given free, 
full and complete opportunity to examine and 
cross-examine. On behalf of the *** [plaintiff] 
*** I hereby guarantee to the agency that. the 
expenses of the Court Reporter and the transla- 
tor will be defrayed by the *** [plaintiff] *** 
of this firm. 
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(b) By letter dated January 26, 1966 to the Chief, plain- 
| 
| tig2's counsel listed four Greek students who had been also present 


in the class, and added: 
| 


You are hereby put on notice that *¥** 


{plaintift] *** will also require the personal 
presence of each of these Greek students in | 
hearing before the Civil Service Commission, | 
and you are hereby notified this far in advance 
in order that you may take the necessary steps 
to assure their presence in order that *** | 
[plaintiff] *** can be afforded his Constitu- 
tional rights to be confronted with and cross= 
examine the witnesses against him and to pro- 
duce witnesses on his own behalf who were 
present at the time these statements were 
allegedly made by the *** [plaintiff] ***. 


I again reiterate that in the event that 
any of the above named students or any of the 
students named in my letter of January 14, 1966, 
are to be transferred elsewhere prior to the 
time of the heaxing, I will be glad to cooperate 
with the Agency by arranging to take their oral 
depositions under oath before a court reporter 
with the aid and assistance of a competent 
translator with both the Agency and myself 
given full, free and complete opportunity to 
examine and cross-examine. I again reiterate 
that all expenses in connection with the taking 
of these depositions will be guaranteed by ** 
[plaintiff] *** and this firm. | 


All of these witnesses are very essential 
witnesses to *** [plaintiff] ***. In this | 
situation you have complete control over the | 
matter of notifying me of the expected or anti- 
cipated departure of these witnesses from the 
San Antonio area. Of necessity, I will have to 
rely upon you to assure that *** [plaintiff] *** 
will fairly have an opportunity to present his 
full defense to the Civil Service Commission by 
notifying me of any proposed departure of any of 
these witnesses from the San Antonio area. 


In order to eliminate uay problems for you 
or for the Language Schoo1, { will be glad to 
arrange to immediately take all of their depo- 
sitions under the conditions set forth above so 
that their testimony might be preserved. 
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Please let me hear from you with reference 
to this proposal immediately, for as you can well 
imagine, the matter of timing is of extreme impor- 
tance. Please be assured that on the taking of 
these’ depositions we will arrange to take them 
at hours that will be convenient for the students 
and for the Agency so as not to in any way inter- 
fere with the normal school activity of these 
students. 


(c) The Civilian Personnel Officer, Headquarters, Lack- 


land Military Training Center, by letter dated February 7, 1966 


responded as follows: 


* * 


2. Foreign students in attendance at the 
USAF Language School are here on invitational 
travel orders and are, in effect, guests of 
the United States Government. They are not 
under the military jurisdiction of the United 
States Air Force and, therefore, we are in no 
position to take any action on your request. 


3. The students will be here until May and it 

is entirely discretionary with them as to 

whether they would make statements, appear as 
witnesses or take any part in the matter in 
question. You are at liberty, lnwever, to 
communicate with them directly should you so 
desire. Tne appropriate method would be to 
address your communication to the Liaison 

Officer or Senior Officer of the respective 
national group. For the Iranian students, mn 
the Liaison Officer is Captain Mehdi Mirhosseini, 
118 Surfrider, San Antonio, Texas; for the Greek 
students, the senior officer is Captain John 
Triantfillos, Greece - AF, CMR #2, Lackland AFB 
Tex; and the Senior Officer for the Japanese 
students is Major Junkichi Imata, Japan - AF, 

CMR #2, Lackland AFB Tex. They will in turn 

relay your request to the students in question and 
will, I am sure, advise you of what action you may 
expect from them. 


(d) The certified CSC records fail to disclose that plaintiff 
on his counsel made any attempt to communicate directly with the 


students, as suggested by the Civilian Personnel Officer. 
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(e) In his appeal letter of February 21, 1966, to the CSC 
| 
Regional Office, plaintiff's counsel stated: 


* ae a * 


| 
In connection with this appeal, a hearing 
is requested in order to present to the Civil 
Service Commission the full testimony with ref- 
erence to what allegedly took place before these 
classes on the days in question. In *** [plain- 
tiff's] *** reply to the letter of proposed 
removal, the reply being dated January 14, 1966, 
the Agency was put on notice of the fact that at 
hearing before the Civil Service Commission the 
personal presence of the entire student body would 
be required. The named of these students are as 
follows: 


ist Lt. Ramazan Novrouz Alinia (Iran) 
Captain Manucher Samimi (Iran) 

Captain Hooshang Mansoor (Iran) 

lst Lt. Mohammad K. Oroumi (Iran) 
lst Lt. Azerbayejan Vasef Jenabi (Iran) 


On the class of 2 December 1965 this group 
of Iranian students was joined by Major Junkichi 
Iwata of Japan. In addition, the following named 
Greek students were also present: 
Joseph Tsougrakes | 
Hippocrates Roushias 
Captain Michael Papamichael | 
lst Lt. George Haritos | 

In connection with the hearing before the 
Civil Service Commission, the Agency is requested 
to assure the personal presence of these vital 
witnesses together with a competent translator in 
order that the Civil Service Commission may have 
the benefit of the full testimony with reference 
to these alleged remarks and in order that *** 
[plaintiff] *** may have the opportunity to be con- 
fronted with and to cross-examine these witnesses 
against him. Efforts will be made to interview 
these witnesses on behalf of *¥** [plaintiff] ***, 
put I am anticipating that attempts to obtain 
statements from these witnesses will be fruitless. 


In view of the fact that the Hearing Examiner 
will be confronted with the very difficult | problem 
of reducing the testimony of foreign students into 
English through the medium of a translator, it is 
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requested that the Dallas Regional Office authorize 
the Heasing ixaminer to engage the services of a 
court reporter in order to fully and accurately 
record for the Civil Service Commission the full 
testimony adduced at the hearing. On behalf of *** 
[plaintiff] ***, we hereby offer to engage the ser- 
vices of a court reporter at no expense to the 
Government. 


* 


(f) The certified CSC records fail to disclose that plain- 
tiff on his counsel made any such “efforts *** to interview these 


witnesses" as indicated in the appeal letter of February 21, 1966. 


(g) By letter dated March 4, 1966 plaintiff's counsel 


wrote the CSC Appeals Examiner: 


* * * * cd 


In connection with the investigation that 
has been made, it does appear to me that the 
Government of the United States, acting through 
the Civil Service Commission, is in a much better 
position to obtain a full, complete and impartial 
story from the foreign students involved than ~ 
would *** [plaintiff] ***, in view of the fact 
that he is an “interested litigant." To the end 
of obtaining all of the facts in this case, it is 
urged that the Civil Service Commission investiga=- 
tors assigned to this case interview all of the 
foreign students whose names were listed in the 
previous correspondence on this matter to obtain 
their version of what was actually spoken by eH 
[plaintiff] *** in those particular classes. 


(n} The report of the CSC Investigator states: 


Briefing instructions indicated the Investigator 
should obtain affidavits from ten former students 
of the Appellant. Five of these students were 

from Iran, four from Greece and one from Japan. 
Foreign students at the U. S. Air Force Language 
School, Lackland Air Force Base, are guests of the 
U. S. Government and are not under the military 
jurisdiction of the U. S. Air Force. Each national 
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group is represented by a Liaison Officer or a | 
Senior Officer. A meeting was held with the Liaison 
Officer from Iran and the Senior Officers from Greece 
and Japan. Tne purpose of this investigation was 
explained to them and they were told that the only 
persons available to substantiate the contentions 

of the Appellant were the students under their juris- 
diction, and that this information could be vital 
in making a decision on this case, They were told 
that any testimony volunteered would be appreciated, 
whether it be favorable or unfavorable to the Appel- 
lant, and that their respective students would no 
ever be subject to subpoena to be a witness in a 
court. 


The Liaison Officer from Iran and the Senior Officer 
from Greece indicated they were definitely not in 
favor of the proposal. They indicated that they 

had been instructed not to get involved in United 
States' matters. They said they felt that this was 
a local matter which should be handled by the Language 
School. They did agree that they would contact the 
students, whose names were furnished by the Appel- 
lant, explain the matter to them and see if any of 
them desire to testify. They both reported back 
that each of their students, whose names were fur- 
nished, were contacted and that none of them desitred 
to give a testimony or an affidavit. 


| 
Major Junkichi Imata, the Senior Officer from Japan, 
was one of the Appellant's former students, whose 
rame was listed as having joined the class on | 
December 2, 1965. hajor Imata declined to take an 
oath or execute an affidavit. He merely stated that 
while he was in Appellznt's class he had no recol- 
lection of the Appellant making any remarks concerning 
discrimination against Jews or any discussion concern- 
ing people who commit suicide by burning themselves. 
He stated that he was not familiar with the word 
“immolation" 


(i) The summary of the hearing held on plaintiff's CSC 


appeal April 27, 1966 discloses: 


Mr. Gardner [plaintiff's counsel] stated that 
the appellant would like the record to show 
that he was not ready at this time to proceed 
with the hearing since the employing agency 
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had failed to produce as witnesses the foreign 
students referred to by the agency's charges. 

Mr. Gardner stated that as reflected by the 
appeals file, he notified the employing agency 

by letters dated January 14, 1966 and January 

26, 1966, that nine specified foreign students 
were desired by the appellant [plaintiff] as 
witnesses on his behalf in connection with the 
charges preferred by the agency. kr. Gardner 
stated that his letter told the agency the wit- 
nesses were necessary and he requested the agency 
to have the foreicn students available at the 
hearing. The Attorney stated that the agency 

had not only failed to produce the students as 
witnesses but also had failed to produce any 
investigation which contained the statements 

made by such individuals. He remarked that the 
presence of the foreign students was a vital ele- 
ment in the appellant's case and that without 
such individuals present as witnesses, *#%[ plain- 
tiff] *** could not make a full and factual pre- 
sentation of his case. 


The examiner stated that the appellant as wéll as 
Mr. Gardner had been informed that the Civil 
Service Commission had no power of subpoena and 
that in view of the foregoing and since they had 
been advised that it was their responsibility to 
make arrangements for the appearance of witnesses, 
the hearing would not be postponed and that the 
appellant was being requested to present his case 
at this time. 


(j) Further, near the close of the CSC hearing, the sum- 


mary discloses: 


After *** [plaintiff] *** was excused from the 
witness stand, his attorney, Mr. Gardner, asked 
the Appeals Examiner to take judicial notice of 
the fourth paragraph of the Investigator's note 
which indicated the Commission's representative 
was informed by a Japanese Officer that he had no 
recollection of the appellant making remarks con- 
cerning discrimination against Jews, etc. Mr. 
Gardner was informed that the complete report of 
investigation was part and parcel of the appeals 
file and would accordingly be considered in adju- 
dicating the case. lr. Gardner at this point 
called upon the agency's representative to produce 
testimony and/or statements from Lieutenant 
Haritos of Greece, Captain Samimi of Iran, 


| 
| 
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Captain Mansoor of Iran and Nr. Tsougrakes of 
Greece. Mr. Gardner stated that these indivi- 
duals had informed the appellant that they Had 
been interviewed by the agency and that there- 
fore, *** [plaintiff] *** wished to see the 
statements made by them, or to have them testify 
at this time. 


The agency's representative, Captain Farfaglia, 
stated that the record as developed by the Com- 
mission's investization and inquiry speaks for 
itself with reference to the request made by 
appellant's Attorney. The agency's representa- 
tive stated that the agency had no authority or 
power to compel the attendance of the students, 
that the appellant and his Attorney knew where 
to contact the students and had been invited to 
make any contact they wished in the matter and 
that the burden of having the students Se veae 
as witnesses rested with the appellant as stated 
by Regulation 752 of the Federal Personnel Manual. 
The agency's representative stated that the agency 
had no statements from the students to present 
since they were not interviewed in the matter. 


| 
Mr. Gardner stated that the agency's case had been 
presented but that he would again like to direct 
the Commission's attention to his January 14 and 26, 
1966 letters concerning the appellant's desires 
with reference to the foreign students. i 


(xk) In his “exceptions" dated May 20, 1966 to the csc 


summary, plaintiff's counsel added: 
* * * * * | 


2. *** sevore *** [plaintiff] *** left the wit- 
ness stand, he specifically testified to the fact 
that he had talked to the following students in 

his class: 


a. Lt. Haritos of Greece 
b. Captain Samimi of Iran 
c. Captain Mansoor of Iran 

d. Mr. Tsougrakis of Greece 


He talked to these foreign students who were in 
his classes on the days in question, and each of 
them advised *** [plaintiff] *** that they had 
been interviewed by the Agency and each of | them 
told *** [plaintiff] *** that they had in turn told 
the Agency investigators that *** [plaintiff] *** 

| 
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had not’ made the statements attributed to him in the 
charges. This testimony was completely omitted 
from the summary. 


$. Page 12, second paragraph. After *** [plain- 
tiff] *** left the wituess stand, I, as attorney for 
wx {plaintiff} *** asked the Appeals Examiner to 
take notice of the investigatcr'’s note to 

the effect that Major Junkichi Imata, the 

senior officer from Japan, and one of the 
appelant's former students, stated that while 

he was in the appellant's class he had no 
recollection of the appellant making any 

remark concerning discrimination against Jews 

or any discussion concerning people who com- 
mitted suicide by burning themselves. e 

stated that he was not familiar with the word 
Timmolation.” The underlined portion of the 
above quoted testimony was omitted from the 
summary. 


13. Plaintiff ‘testified at length as a witness in his own 
defense at the CSC hearing held in his appeal April 27, 1966. He 
also called five character witnesses. Plaintiff denied making the 
statements in class on November 23, 1965 and December 2, 1965, as 
set forth in the specifications in the notice of charges. By his 


own testimony and the testimony of four of his witnesses, he sought 


to impugn the veracity of the Chief. He contended that his removal 


had been motivated by the fact that he had successfully resisted 
an attempt to send him on a temporary duty assignment to Viet Nan. 
And he asserted that the affidavits relied on by the Air Force in 
making out its affirmative case against him were false. However, 
he made no attempt to have the Air Force's witnesses appear for 


cross-examination. 


14. Subsequent to the close of the hearing, plaintiff's 
counsel submitted to the CSC Examiner a statement dated May 22, 


1966 signed by an Iranian Captain, stating that he had been present 
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in plaintiff's class on November 23, 1965 and December 2,/1965; that 


he had not heard plaintiff "discuss discrimination of jews and hin- 

self in the United States," or discuss "any of the Vietnamese burn- 
| 

ing themselves for any cause; and that he had never heardjof the 


word "immolation." 
| 


15. The CSC Appeals Examiner entered his decision on plaintiff's 
appeal May 26, 1966. After fully discussing the evidence, the CSC 
| 
Appeals Examiner sustained the Air Force's discharge action. He 


concluded: | 
*** The record shows, as stated by the agen¢y's 
charge letter, that *** [plaintiff] *** had| been 
warned as early as December of 1960 to refrain 
from presenting controversial subjects to his 
foreign students. He continued to conduct hinm- 
self contrary to standards that had been repeatedly 
explained to him. *** 


In rejecting plaintiff's claim of procedural error, the CSC Appeals 
| 
| 
| 
| 


Examiner further ruled: 


*** We do not believe there was procedural error 
committed by the agency because of their failure 

to have all of the foreign students attending the 
November 23, and December 2, 1965 classes ayailable 
at the hearing as witnesses. The record clearly 
shows that the students were not agency employees, 
and that the agency had no authority to compel 

their attendance as witnesses. The record ¢learly 
shows that the appellant and his Attorney were 
advised on several occasions that they should make 
their own arrangements for the appearance of witnes- 
ses and they were told how to make contact with the 
foreign students. While the appellant, acc rding 

to his testimony at the time of the hearing, contac- 
ted several of the foreign students and discussed 
his case with them, he stated he did not personally 
ask the students to appear as hearing witnesses. 

The record further indicates that the involved stu- 
dents were not interviewed by the agency and did not 
furnish statements concerning the case. 
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16. On plaintiff's further CSC appeal in the matter, the CSC 


Board of Appeals and Review by decision dated November 9, 1966 sus~ 


tained the CSC Dallas Regsvuai uffice decision in the case. 
(a) With respect to the "merits" the Board stated: 


*#* On ithe merits, the Regional Office found, 
after careful consideration of the evidence of 
record, that the agency's charge and the two spe- 
cifications thereto were sustained. In conclusion 
the Regional Office found that the action taken 

to remove the appellant from his position was for 
such cause as would promote the efficiency of the 
service. 


In your appeal to the Board you contend that the 
Regional Office erred in giving consideration to 
warnings allegedly given to the appellant |[plain- 
tiff] as far back as December 6, 1960. You cite 
Air Force Regulation 40-751 dated January 27, 1966 
which provides that "In arriving at the appropriate 
degree of penalty, only offenses for which penalties 
were imposed within the preceding three years will 
be used to determine whether a second or third 
offense has occurred." You add that oral admonish—- 
ments are not considered penalties for such purposes. 


The Board notes that the cited Regulation was 
issued on January 27, 1966, two days after the 
decision to remove the appellant was issued by 
the agency. The Air Force Regulation in effect 
at the time the decision was made in the appel- 
lant's' case was AFR 40-712 dated August 13, 1963 
which was superseded by AFR 40-751. AFR 40-712 
therefore was the controlling regulation in the 
appellant's case. 


Under the provisions of AFR 40-712 oral admonish- 
ments were considered disciplinary actions for 
certain infractions. Therefore, it was not 
improver for the agency to consider the oral 
admonishments of November 17, 1963 and that of 
September 20, 1964 in determining the extent of 
the penalty to be imposed for the current infrac- 
tions committed. Although the agency cited warn- 
ings issued in December 1960 and March 1961, out- 
side the preceding three years, the Board is not 
persuaded that so doing is reversible error. The 
Board has, however, dismissed them from consider- 
ation in arriving at its decision. 


* * * 
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You also contend that “The greater weight of the 
credible evidence does not support the charges." 
The Board has reviewed all the evidence of record 
and finds, as did the Regional Office, that the 
appellate record contains substantial evidence in 
support of the agency's allegations and, the appel- 
lant's denials and explanations notwithstanding, 

the Board finds the charge and specifications thereto 
are sustained. 

The two current infractions of conduct prejudicial 
to the interest of the United States Government 
charged ‘f2zinust the appellant do not fall within 

the definition of any of the listed offenses in 

the agency's "Table of Offenses and Penalties.“ In 
such cases, AFR 40-712 provides that "penalties con- 
sistent with the penalties shown in the table for 
offenses of comparable seriousness" will be imposed. 
The Board finds that the penalty imposed, removal, 
for two current infractions of discussing contro- 
versial subjects in class after previous warnings 
against such activity in September 1964 and November 
1963 was within the meaning of the Agency's regu- 
lations. 

| 


(b) With respect to plaintiff's claim of procedural error 


relative to the noneappearance of the students as witnesses, the 
| 


Board stated: : 


| 
Among your appellate representations to the Board 
you state that "the record is uncontroverted that 
the agency interviewed the foreign students who 
were in the classroom at the time the appellant 
allegedly discussed the controversial subject 
with which he is charged and that the agency’ 
refusal to introduce the alleged statements into 
the case file was a deliberate concealment of 
evidence from the Commission. You add that the 
appellant was denied due process by the failure of 
the foreign students to appear as witnesses at the 
Commission hearing. 


The evidence of record disproves your contention. 
There is no evidence, other than the appellant's 
statement, that certain of the foreign students 
told him they had been interviewed by agency inves- 
tigators, which would establish that the foreign 
students had, in fact, been interviewed. The Board 
notes that although the appellant stated he had 
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spoken with several of the foreign students he pro- 
duced no statements from them other than the state- 
ment of Captain Samimi-Manoucher, Iranian Senior 
Officer, dated May 22, 1966. Captain Samimi's 
statement makes no mention of having been interviewed 
by an agency investigator nor does it reflect that he 
had knowledge cf others wno may have been so inter- 
viewed. The agency representative denied that the 
foreign students were interviewed, and pointed out 
that the agency cooperated with the appellant to the 
extent possible by advising the appellant and his 
representative how to communicate with the foreign 
students directly. The record also shows that the 
Commission's investigator was advised that the Iran- 
ian and Greek students elected not to testify or to 
submit affidavits. 


In short, the evidence does not support a finding 
that the agency deliberately concealed evidence from 
the Civil Service Commission or that the appellant 
was denied due process because the foreign students 
did not testify. 


The Board is cognizant of the court cases cited with 
respect to the production of witnesses for confron- 
tation and cross-examination at agency and Commission 


hearings during appeals from adverse personnel actions. 
The Board does not construe *** [plaintiff's] *** 

case to be in point with the cited cases in that the 
witnesses requested were foreign students who were 

not under the control of the agency. 


(c) Finally, in conclusion, the Board stated: 


In view of the foregoing, and after considering all 
the evidence of record, the Board has found, as did 
the Regional Office, that the agency complied with 
the procedural requirements of the law and regula- 
tions in effecting *** [plaintiff's] *** removal. 
On the merits the Board concurs in the Regional 
Office's analysis of the evidence and in the finding 
that the charge and specifications thereto were 
sustained. The Board of Appeals and Review finds 
further that the action of the agency was not 
arbitrary, capricious or unreasonable, and that 

the removal of *** [plaintiff] *** was for such 
cause as will promote the efficiency of the service. 
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17. Plaintiff requested that the Commission reopen and recon— 
| 
sider the matter. By letter dated July 12, 1967, the Commission 


denied this request, stating: 


The Civil Service Commissioners have fully consi- 
dered the question of reopening your appeal, They 
find that the representations submitted in support 
of your request do not demonstrate probable) error 

in the decisions previously issued within the Com- 
mission's appellate channels, which sustained the 

action of the Department of the Air Force in remov- 
ing you from the position of Supervisory Training 

Instructor, GS-9, effective February 12, 1966, and 
that sufficient justification for reopening| of your 
appeal from that action is not established. 


Under the circumstances, your request for reopening 
of your appeal is denied and the decision issued by 
the Board of Appeals and Review on November! 9, 1966, 
will remain as the final appellate decision of the 


Commission in your case. 


This brought the administrative proceedings to final conclusion. 
i 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


ORDER 


This cause having come before the Court on the parties! cross- 
| 
motion for summary judgment; counsel having been heard; and the 
Court having considered the records, and being fully advised in 


the premises, 


It is by the Court this ais day o » 1968, | 


ORDERED, ADJUDGED and DECREED: 


1. That defendants! cross-motion for summary judgment be, 


and hereby is, granted; 


2. That plaintiff's motion for summary judgment be, and hereby 


is, denied; and 


3. That this action is hereby dismissed. 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] FILED 
JUL 24 1968 


NOTICE OF APPEAL 


Notice is hereby given that David Goldwasser, 
plaintiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the Order 
granting defendants’ cross-motion for summary judgment and 
denying plaintiff's motion for summary judgment entered in this 


action on July 5, 1968. 
[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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IN THE UNITED STATES DISTRICT COURT” 
FOR THE DISTRICT OF COLUMBIA 


“eww eeenr ewe 2 = = -X 


DAVID GOLDWASSER, Chvh1. Aetion..1629-67 


Plaintiff 


Ve 


HAROLD BROWN, Secretary of 
the Air Force, et al., 


Defendants 3 


woweew#axeenre2rxXne2ne22- -% 


———— 


Wednesday, June 26, 1968 


The above-entitled cause came on for hearing on 
eross-motions for summary judgment before the HONORABLE 
HOWARD F. CORCORAN, United States District Judge. 


APPEARANCES: 
On behalf of the Plaintiffs 


M. MICHAEL CRAMER, ESQ. 


| 

Qn behalf of the Defendants: 
| 

GIL ZIMMERMAN, ESQ.» 
Assistant United States Attorney 


* * * 


MR.’ ZIMMERMAN: Yes, Your Honor. 
| 
| 


Ji COURT: Go ahead. 
MR. CRAMER: It is our contention, Your Honor, 


placed against the plaintiff at the hearing 


that the charges 
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was merely a covert means of retaliation for the Vietnam 
dncident. Ben 
This involves a violation of a plaintiff's right 


to petition Congress, as stated in Steck v. Connally, 


decided by this Court in 199 Fed. Supp. 104, 


THE COURT; Right to petition Congress, how do 
you get that into this case? 

MR. CRAMER: Your Honor, that involved an 
euployee's right to petition Congress -- 

THE COURT: In that case. But how does it come 
into this one? 

MR. CRAMER: Well, we contend that the action of 
the Government was a covert means of retaliation for 
petitioning Congress and, therefore, was a violation of his 
right to petition Congress. 

THE COURT: You mean that when these statements -- 
if they were actually made — were made, he was petitioning 
Congress? 

MR. CRAMER: No, sir. That his statement to 
Congressman Gonzalez, in which he enlisted Gonzalez’ aid -- 

THE COURT: Representations to Gonzalez, that is 
what you mean? 

MR. CRAMER: Yes, Your Honor. 


THE COURT: Go ahead. 
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| 

MR. CRAMER: The courts have held that where the 

employer's conduct in a dismissal action is motivated by 


malice, the dismissal is void. That is Gadsden v. United 


States of America, 111 Court of Claims 487, a court which 
considers many cases of this type. : 

I respectfully urge upon the Court that in the 
factual background of this case where a personality conflict 
developed between Goldwasser and Cortez Parks, Cortez Parks 
should not have been permitted to act in the capacity of 
a@ dismissing officer and as a judge of this man; and I 
respectfully submit that that constitutes a procedural 
error and that it 1s a basic denial of due process of law. 


| 
THE COURT: He was the boss, wasn't he? 


MR. CRAMER: He was the boss, yes, sir. 


{HE COURT: Who is to bring charges and fire hin? 
MR. CRAMER: Your Honor, in a Civil Service case 


where the only reason warranting dismissals is promoting the 
efficiency of the Service and I don't believe that the boss 
’ ghould act.as the prosecutor, judge and jury. 
THE COURT: Who else knows what the circumstances 


are? Who else has the authority? 


MR. CRAMER: Cortez Parks has superiors, and I 
believe that the circumstances could have been developed 


through an evidentiary hearing. 
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I think this is very much different from wy case of, 
let us say, dismissing a secretary. 

{HE COURT: What evidence is there in the record 
that there was malice involved? 

MR. CRAMER: I think that the facts -- 

THE COURT: Isn't that a mere conclusion after 
the letter from Gonzalez? 

MR. CRAMER: I am sorry, Your Honor. 

THE COURT: Isn't that a mere conclusion that 
because Gonzalez wrote a letter, there must have beer, malice 


in firing hin? 


MR. CRAMER: I think, Your Honor, that 4t is nota 


mere conclusion because I believe that the total circumstances 
are indicative of malice. 

THE COURT: What are the circumstances that 
indicate malice? 

MR. CRAMER: The circumstances being, one, that if 
he refused assignment to Vietnam, he would be discharged; 
secondly -- and it is regrettable but, secondly, that his 
superior was backed down. 

THE COURT: That would be good grounds for dis- 
charge, wouldn't it, failure to obey orders? 

MR. CRAMER: But they didn't charge him with failure 


to obey orders, Your Honor. 
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THE COURT: I say, it would be good grounds. | 
MR. CRAMER: it might have been, but they | 
specifically stated that they were not discharging him for 
failure to obey orders. He didn't fail to obey an order, 
‘Your Honor. He was told to go to Vietnam. He didn’t say he 
wouldn't obey the order; he asked his Congressman for relief. 
He got in touch with his Congressman. | 

THE COURT: All right. He could have been fired, 
though, for not going? | 

MR. CRAMER: I respectfully submit the answer to 
that, Your Honor, is no, because he never refused to go. He 
asked that he be relieved but he never refused to go. | 

THE COURT: If they made a finding that that was 
his duty, he could have been fired for refusing to go because 


| 
he was an employee of the Arny. 


MR. CRAMER: Yes, Your Honor. If they made a 
finding that he wouldn't go; but that was never the case. He 
never refused to go. | 

THE COURT: I am still asking you where malice is 
evident in this record? | 

MR. CRAMER: I think the totality of the otroun- 
stances <-- | 

THE COURT: All you are saying is because Gonzalez 


out of the goodness of his heart wrote a letter and subsequently 
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this man got into trouble, that 4t must have been all based 


on Gonzalez’ ietter. 

MR. CRAMER: I state another fact, Your Honor, the 
fact that he has been awarded three times in a period of two 
years by the Air Force for meritorious performance, suddenly 
there is an abrupt change in policy as relates to this 


specific man. 


THE COURT: There were also complaints over those 


years, too. 


The regulation violated was Air Force Regulation 
40-712, which provides: "The Air Force shall not consider 
in any disciplinary action,or any action of dismissal, any 
charges made more than three years preceding the intended 
dismissal." 

The record is further clear that it was alleged by 
the Air Force in the hearing that Goldwasser made statements 
and was warned previously on December 6th, 1960, March 14th, 
1961, November 17th, 1963, all of which three preceded the 
three-year period provided for in Air Force Reguiation 40- 
Tie. 

THE COURT: ‘Those are not the offenses for which 


he was discharged. 
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MR. CRAMER: No, sir. 


| 

| 

| 

| 

| 
THE COURT: They are similar occurrences, so to 


speak, that we have all the time in criminal cases. | 

MR. CRAMER: I respectfully submit, Your Honor, it 
goes much further than that because in its dismissal, the 
Government said, Not only in this particular instance but you 
have been warned about it on these previous cecasions. So, 


this was the grounds for the dismissal. 


THE COURT: No. The dismissal was the actual 


* * * 


nee@ it. Thank you very much. 


MR. ZIMMERMAN: All right. 


MR. CRAMER: Your Honor, in responding to that, all 
| 


<I can say is -- | 
THS COURT: This is after they heard all the evidence. 
MR. CRAMER: Yes. All I can say is this is lexactly 
what I am aiming at here. The Board of Appeals and Review 
says the removal wasn't arbitrary and capricious and it did 


| 
promote the efficiency ¢ the service, bang, next case. But 


they never proved a relationship between what Goldwasser 


| 
allegedly did and how it did hamper the efficiency of ‘the 


service. | 


What was the damage done to the efficiency of the 
| 


service? There is no statement that there was any damage 
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done. There is no showing of a relationship made affirmatively 


by the Government, 

THE COURT: When the jury says guilty, there is no 
finding of fact that they aid this or did that; they consider 
all the evidence and they arrive at a verdict. 

MR. CRAMER: That is true, Your Honor, but the 
Court sits and the Court determines whether there is basis 


for them to find whether there is a guilty verdict. 


* * * 


Vietnam is something that is discussed daily. Our 
President has unprecedently not gohe forth because of this 
4ssue. Is this something that should not be discussed? Is 
this something that foreign students will have a lower 
opinion of because our American Government permits its 
employees to discuss topical matters, controversial matters? 


I respectfully submit, Your Honor, that Mr. 


Goldwasser <-- 


THE COURT: If a man is under military discipline 
and he disobeys the orders, goes beyond the ambiance of his 
orders, he is subject to discipline. 


MR. CRAMER: This is not a military case, Your 


This certainly is a military case. 


He is a civilian employee. 


$1 
\ ‘DHE COURT: I know he 4s a civilian employee, but 
ot | 
he is teaching the military. He is acting on behalf of the 
Government. This is not the same as a school teacher who 


wants to write a letter to the Times, He has got a specific 


duty to perform. There are limits on how he is going to 
perform that duty, and otherwise he is subject to being 
discharged. It is as simple as that. He doesn't have all 
these rights of free speech that you are talking about. The 
very nature of his Job precludes hin, puts certain limits on 
it. It is like the case that Judge Leventhal decided about 
the employee of the Panama Canal. | 

MR. CRAMER: Meehan v. Macy, Your Honor. 
got it here. 

THE COURT: Well, anyway, keep going with your 


argument. I want to hear Mr. Zimmerman before lunch. | 


| 
| 
MR. CRAMER; Yes, sir. Well, I am concluding now, 


| 
Your Honor. 


I think Meehan v. Macy, which is the only case 
| 
which speaks.ito the issues of the Pickering case and which, 
incidentally, Your Honor, was decided prior to the Pickering 


decision, is distinguishable from our case. 
| 


For one thing, in the Meehan case you have a gross 


situation. I am sure Your Honor might remember from the 


newspaper items around that time, the Panama Canal was a 
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hotbed of radicals. There was a strong: movement among 


students to dispossess the United States fxom the Canal Zone. 


The Governor of the Canal Zone decided that it might be 
advisable to hire some Panamanian nationals to work as 
policemen in the Canal Zone, perhaps feeling that they would 
have a better rapport with some of the population. 

Now, it’ was told to Meehan, who was president of 
the union, in confidence that the Governor intended to do 
this. Meehan took to the newspapers and criticized the 
action. But he went much further: He made a malicious -- 
I think the judge's words were “malicious, unforgivable" and 
so forth caricature and criticism of his employer, the 
Governor, for proposing to hire nationals of Panama. 

We have a very distinguishable situation here. in 
that case, were I' the hearing examiner, I would say, How 
could the Governor work with this policeman who was so 
acrimonious personally toward him? There is a finding, Your 
Honor, that the efficiency of the service was not promoted 
by what Meehan did. 

THE COURT: How do you expect these people who are 
running this language school to work with an employee who 
Gisobeys all the orders and goes outside the scope of his 
duties to make trouble, and so forth? 
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MR. CRAMER: Your Honor, that raises two questions. 


One, whether he did disobey them <= 


THE COURT: The Board found that he did. I can't 


go behind their finding. ! 
| 


In talking about Pelicone in Footnote 19 and i205 


the text, he says, "There is decisional law approving agency 


determinations that an employee's discharge will promote the 
service's efficiency. Although there are some easepticns® -- 
Footnote 19, see Pelicone. And he distinguishes Pelicone, 
and we would distinguish it here on the same basis -- "in 


general the courts defer to the agency as the appropriate 


judge of what is an appropriate cause for discharge as needed 
to promote efficiency of the service, provided its decision 
4s not arbitrary or capricious." Footnote 20, and there is 
Studemeyer v. Macy; Leonard v. Douglas; Dew v. Halaby; Carter 


v. Forrestal; Taylor v. Macy; Note to Columbia Law Review. 


So that the weight of authority is that on that 
point too, Your Honor defers. | 

Now, the short of the point is there can't be any 
question that a teacher assigned in a military raseroom to 


teach foreign officer students and to orient them and give 


them a balanced consideration of our way of life who gets up 
and says to them that our President is engaged in Vietnam in 
| 
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a terrible war, that if he had the courage he himself would 


do what the Vietnamese who burn themselves, after having been 
told not to discuss controversial subjects in the classroom 
and to stick to the lessons and having been reprimanded that 
he shouldn't continue to discuss controversial subjects in 
the classroom, and undertaking to say in an earlier incident 
that there is discrimination against Jews in the United 
States, that there is even discrimination in the Army and at 
this school against me -= Your Honor, if there isn't 
sufficient cause in that, I have departed from my senses. 


So, I say in short the Commission acted and it 


acted properly. The Court need only look to the substance. 


They did find that it did promote the efficiency of the 
service. The facts support it, and it is not arbitrary or 
capricious. 

ZI fully support Your Honor’s reading of Pickering. 
ZI read that, as applied to the facts here where there is an 
occupational relationship, as sustaining by implication the 
Government's case. 

We, therefore, ask that you grant the Government's 


motion for summary judgment and deny the plaintiff's. 
Thank you. 


THE COURT: Do you have anything further, Mr. 


MR. CRAMER: Yes, Your Honor. 


* %* 
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existed between the objectionable statements and the 
efficiency of the service. Nothing has been shown of that 
nature in this case. | 
What Meehan did there could have easily caused a 
riot or heightened the riot that existed. But, not an this 
case. 


So, I respectfully submit, Your Honor, the case of 


Meehan ve. Macy does support us. 


| 

Thank you, sir. | 
| 

| 


ORAL RULING OF THE COURT 
; THE COURT: Well, I find no procedural error in 
this case. It seems to me all the applicable regulations 
have been complied with. | 
I do not think the complainant has any right to 
ask the Government to subpoena the witnesses in this dase, 
as suggested. I think there was a duty incumbent upon hin 
to go forward and bring in his own witnesses if he thought 
they were substantial witnesses. | 
On the record, I do not think the Board has acted 


unreasonably or arbitrarily, and that there is substantial 


evidence in the record to support its findings and conclusions. 


So, I will grant the motion of the Government for 
summary judgment and I deny the motion of the plaintiff for 
| 


summary judgmert. 
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MR. ZIMMERMAN: Thank you, Your Honor. 
MR. CRAMER: Thank you, Your Honor. 
THE COURT: Would you submit an order, Mr. 
Zimmerman? 
MR. ZIMMERMAN: Yes, Your Honor. 
(Whereupon, the hearing was concluded.) 


The foregoing is certified to be the official 
transcript of the hearing on motions held on Wednesday, 
June 26, 1968, in the case of David Goldwasser v. Harold 
Brown, Secretary of the Air Force, et al, Civil Action 
No. 1629-67. 


¥ Eva Marie Sanche 
Official Court Reporter 


[Government's Exhibit 1, With 58 Enclosures] 


1. 


Cetoker 11, 1965 


Ceteoher 19, 1°65 
November 2, 1965 
ecesher 19, 1965 


Undated 


January 19, 


January 14, 


~ 


January 25, 

January 26, 1966 
February 7, 1966 
February 10, 1665 
Februsry 10, 1966 


February 21, 1966 


February 24, 1966 


. February 24, 1966 


March 3, 1966 


57 


| 
Request for incunizetion. 
letter to Lt.Col. Coverdzle frem Mx. Coldwasser 
declining to eccept an overseas assipnrent at 


that tine. 


| 
Lackland Air Force Bese letter to Mr. Goldwasser 
denying request for relief from assignment on TOY 
to Viet Nan. 


General notice of reduction fn force. 


days. 


t 
Reduction-ineforce notice extension for sixty 
a 
: 
Advance notice of proposed renoval. 
! 
Written reply to advance netice by Atterney Gardner 
and request for nemed witnesses et civi! service 
hearing. 


Final notice of removal to te effective February 12, 
1966. | 
Letter to Mr. Parks from Attorney Gerdner re request 
for witnesses et civil service hesring. | 


| 
Lackland Air Force Base letter to Attorney Cardner 
re availability cf fereign students to testify. 

| 


Lackland Air Force Base concellation cf reductions 
in-force notice. | 

Standard Form $9 notificeticn ef persennel action -- 
reweval effective Februery 12, 1°65, 


Appeal of rezoval to Palles Civil Service Recion 
through Attorney Garcner and request for hearing 
and named witresses. 
| 
Dallas Civil Service Region acknowledgement Oy og 
receipt of appeal. 

| 
letter to Leckinnd Air Force Base fren Dallas 
Civil Service Region advising of appeal. | 
Letter to Mr. Yrisarri from Lackland Atr| Force 
Base commenting on Attorney Gerdner'’s Ictter . 
with 14 sttachzents. 


Merch 4, 1966 


March 16, 1656 


Undated 


April 7, 1966 


April 12, 1966 


Xx 


April 18, 1566 


April 26, 1966 
May 3, 1956 
Moy 3, 1966 

6, 1966 


9, 1966 
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Request to Dallas Civil Service Region that 
Comnission interview foreign students in 
appellant's classes. 


Appellant's designation of representative. 
Connission report of investigation cf appeal 
under Executive Grder No. 19987 with six 
exnibits. 


Hr, Goldwesser's request fer a hearing. 


Letter to Comissfen fren Lackland Air Force 
Bese Personne) Cfficer re review of file. 


Letters to Mr. Goldwasser and Lecklane Air Force 
Base frem Dallas Civil Service Region setting 
hearing date. 


Written scgument of Attorney Gardner sudeitted 
to Mr. Yrisarri. 


Letters from Mr. Yrisurri to parties forwarding 
copies of sumcary of hearing with six exhibits. 


Letter to Mr. Yrisarri from Attorney Carcner's 
office forwarding SAIMA Regulation 40-38-38. 


Request to Mr. Yriserri from Attorney Cardner's¢ 
office for an extension of tine. 


Letter to Attorney Gardner's office from 
Mr. Yrisarri. 


Letter to Mr. Yrisarri from Lackland Air Force 
Base re review of hearing and closing atgunent. ° 


Letter tc Mr. Yrisarri from Attorney Gardner re 
summary of hearing. 


Letter to Mr. Yrisarri fron Attorney Gardner 
enclosing a statement from Captain Saini. 


Decision of Deltas Civil Service Regton denying 
appeal and letters of transsittsi. 


Appeal to Bourd of Appeals end Review ty 
Attorney Gardrer. 


Boerd cf Appeals and Review acknowledgexent of 
June 1 letter from Attorney Gerdrer. 


Letter to Attorney Gardner from Mr. Groark 
ecknowledging receipt cf appeal, 


June 13, 1966 


June 16, 1966 


June 16, 1966 


June 17, 1966 
June 23, 1966 
Ivly 7, 1966 
July 7, 1966 
July 12, 1966 


July 12, 1966 


July 22, 1966 
July 26, 1966 


August 24, 1966 


September 7, 1956 


Septenber 9, 1966 
September 12, 1966 
November 9, 1966 


November S$, 1966 


April 14, 1967 
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| 
Letter to Mr. Groark from Attorney Gardner's 
office requesting extension of time for filing 
briefs. 
Letter to Attorney Gardner from Mr. Groark 
extending time to file triefs to July 15, 1°66. 


Letter to Mr. Groark from Lacklend Air Force 
Base Personnel Cfficer re sutmission of further 
evidence. 


Letter to Dallas Civil Service Region ft 
Mr. Goldwasser requesting a document. 


Letter to Mr. Goldwasser from Dallas Civil Service 
Region Appeals Examiner. 
Letter to Board of Appeals and Review from 

Atterney Gardner enclosing a renorandun brief. 


Letter to Mr. Groark fron Representative Gonzalez 
| 


requesting review of appellant's cese. 


letter tc Representative Gonzalez fren be. Groark 
Te appeal. 


| 
Letter to Lackland Air Force Base Persennel 
Offscer from Mr. Greark forwarding representations 
of appellent. | 
H 
Memo to Mr. Groark from Lackland Air Force Base 
Perscnnel Officer. 


* 


Letter to Attorney Gardner from Mr. Groark forwsrd- 


ing agency letter of July 22, 1966. 


Letter to Board of Appeals and Review fron Attorney 
Maverick forwarding amicus brief. 


Letter to Attorney Maverick from Mr. eae 


Letter to Board of Appeals and Review froa 
Attorney Maverick. | | 
Letter to Mr. Berzak from Attorney Gardner re 
amicus brief. 


Board of Appeals and Review decision, Fenoval 


affirmed. | 


| 
Letter to Representative Gonzalez from Ur. Berzak 
re Board cf Appeals and Review decision. 


| 
Letter to Chairman Macy froa Representative 


Gonzelez transmitting request to Tocpen appeal. 
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Apri] 21, 21967 Letter to Representative Gonzalez frem Mr. Berzak 
te request toe reopen. 


July 7, 1557 Letter to Cheirnsn Macy from Representative 
Gonzalez re request to reopen. 


Suly 12, 1°67 Comnission eenial of request to reopen. 


July 12, 1967 Letter to Representative Gonzalez re denial of 
s request to reopen. 


July 18, 1967 Letter to Mr. Berzak from Representative Gonzalez 
: (page 2 only). 


July 25, 1967 Letter to Representative Gonzalez from Hr. Berzak 
. re Commission denial of request to reopen. 


[Enclosure 6] 


DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS. USAF LANGUAGE SCHOOL (ATC) 
LACKLAND AIR FORCE BASE, TEXAS 78236 


mrvTO oc _ts-TB-F (Mr. Parks/37140) 
10 January 1966 
suutct: Propos2l to Remove 


Ts JS-LS-TB-F (Mr. David Goldwasser, GS-1712-9) 


1. It is proposed to temove you from your position with the United States 
Air Force for conduct prejudicial to the interests of the United States 
Governnent not earlier than 30 days after receipt of this letter. You had 
been(wamed on numerous occasions, specifically on or about 6 December 1960, 
14 March-1961, 17 November 1963 and 20 Septerber 1964 that controversial 
subjects atst not be discussed with foreign students in the classroon. 
Despite this you made the following statements to foreign students: 


a. At approximately 0900 hours, 23 November 1965, in Building 7440, 
Lackland AFB, while you were instructing a class of foreign students in 
your official capacity 2s a language instructor, USAF Language School, 
you teld your class substantially as follows: You grew up in the slums 
‘of New York and had to overcome discrimination against the Jews and you 
stated that your people, the Jews, are discrininated against in America and 
you bave been discriminated against most of your life and even here in the 
Language School. Later in the afternoon when I called you to ny office you 
admitted you made these statements and when I pointed out to you the reasons 
you must not wake such staterents in front of a class of foreign students, 
your reply was that your staterents “were only the truth.” 


b. On 2 Decezber 1965 in Buiicing 7440, Lackland AFB, while you were 
instructing a class of foreign students in your official capacity as a 
Language instructor, USAF Language School, you brought up the subject of 
individuels who had set therselves on fire and you told your class sub- 
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stantially as follows: Those wonderful people, who had the courage, and 
nerve to burn themselves to death in protest of the wrong that our Government 
wes doing against those poor, helpless peopie in Vietnam by fighting the 
terrible war against th-m, should be honored as the real American heroes. 
You stated you wished you had enough "guts" to do the same thing against 

the present Administration's policies in the war in Vietnam. When I 
discussed your statements with you that afternoon, you answered that you 

enly were telling the students what you honestly felt and that as aj true 
American you could say what you warted. 


2. You may answer these charges personally and in writing to the undersigned. 
You may also submit affidavits in support of your answer. You will be allowed 
7 working days from the date you receive this letter to submit your answer. 
This right to reply is a significant right granted to you. If you believe the 
proposed action is unwarranted, it is important that you reply stating 
completely all the facts as to why you believe the proposed action should not 
be taken. 
| 
3. During the advance notice period, you will remain in active duty status 
in your present assignment, grade, end salary. 
4. If you need to read civilian personnel regulations pertinent to this 
“action or obtain information about how to make-a reply, you may consult with 
Mr. Paul Clark in the Civilian Personnel Office, Lackland Air Force Base, 
extension 2416. 25 . 


5. Full and careful consideration will be given to any reply you may make 
before a final decision is reached on the proposed action. Whether or not 
you reply, a notice of final decision will be given you after expiration of 
the period allowed for your reply. : 


Ge i Lofliote | Received /0 } | 


“o 


CORTEZ PARKS 
Chie£, Fundamental Section 
7" N 


{Enclosure 7] 


Mr. Cortez Parks 

Chief, Fundamental Section 
Headquarters, USAF Language School (ATC) 
Lacklané Air Force Base, Texas 78236 


January 14, 1966 


RE: Mz. David Goldwasser (GS-1712-9) 
Dear Mr. Parks: fe ee . 
| 


: This firm has been engageé to represent Mr. David 
_Goléwasser in connection with the presosed removal charges 
initiated against him in your letter of 10 January 1965. / 
This letter is by way of answer to these charges for these 
charges against him are utterly preposterous and completely 
unwarranted. . j ; 

| 
| 
| 
i 
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With reference to the allegations contained in 

Paragraph l.a. of ‘he referenced letter, all that can be 

said is that they are either complete fabrications out of 
the whole cloth or a rank and complete distortion of com 
pletely innocent remarks. : 


aN 


With reference to Paragraph 1.b. Me. Goldwesser 
emphatically denies thet he ever brought up to his class 
the subject of self-destruction by individuals wnoser 
themselves on fire. 


s. 


‘With reference to the balance of the allegations 
contained in Paragraph l.b. Mr. Goldwesser emphatically éenies 
making the statem¢nts attribuced to him end emphatically ; 
denies that he opzosec the present administration s policies 
on the war in Viet Ken. 


The Lesson plans involved in both of these classes 
are completely incongruous to any such discussion as alleged. 


Mr. Goléwesser's: students in both of these classes 
were made up entirely of instructor students primarily from 
Iran. The names of the Iranian students were as follows: 


ist Lt. Ramazan Novrouz Alinia (iran) 

Captain Menucher Samimi (Iran) 

Captain Hooshang Mansoor (Iran) 

“ Ist Lt. Mohammad K. Croumi (Iran) : 

Ist Lt. Azerbayejan Vasef Jenabi (Iran) 

On the class of 2 December 1965 this group of 
Iranian students was joined by Major Junkichi Iwata of 
Japan. ; : ; : 


In the event that final decision to remove Mr. 
Goléwasser is made, you are hereby put on notice that Mr.’ 
Goldwasser will require the personal presence of each of 
these stucents in hearing before the Civil Service Commission, 
and you are appropriately notified in order that you may take 
the necessary stegs to assure their presence in order that 
Mr. Goléwassexr can be afforded his Constitutional right t 
be confronted with and cross-examine his accusers. : 


I am taking the trouble to put you on notice of 
this request at this early stege of the proceedings for we 
will tolerate no evasion our substitution of the Constitut- 
ional rights afforded him to confront and cross-examine 
these vital witnesses. : : 


. In the event that any of the above named students 
have completed their work at Lackland end are being trans- 


ferred elsewhere prior to the time of the hearing I will be 
glad to cooperate with the agency by arranging to take the 
oral depositions under oath before a Court Reporter and a) 
competent translator with both tne agency and myself given 

free, full and complete opportunity so examine and cross- 
examine. On behalf of Mr. Goldwasser I hereby guarantee 
to the agency that the expenses of the Court Reporter end, 
the translator will be defreyed ‘by Mr. Goléwasser or this | 
firn. : ae : ' 


JEGesic en ee James F. Gardner. 


REPLY TO 
ATTN OF: 


SUBJECT: 


TO: 
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Very truly yours, 


[Enclosure 8] 


ai DEPARTMENT OF THE AIR FORCE 
<= 7°. HEADQUARTERS, USAF LANGUAGE SCHOOL (ATC) 
LACKLAND AIR FORCE BASE, TEXAS 78236 


. 
. 


TS-1S-T3-F (tie. Parks/37140) | 95 J AN 4966 


Decision to Remove 


TS-LS-TB-F Mr. David Goldwasser (GS-1712-9) 


1. Ina letter dated 10 January 1966, you were advised of a proposed 


action to remove you from your pesition effective not earlier than 30 
days from the date you received that notice. Your reply fron your 
attorney, Mr. James Gardner, was received 20 January 1966. This letter 
constitutes the notice of final decision made after careful consideration 


of all the information furnished in ycur reply. | 


= : j 
2. The advance notice explained specifically in paragraph 1, th charges” 
on which the proposed action was based, These are summarized with our 
findings in respect to each as follows: J : 

; 
a. In reference to the charge that you told a class of foreign 
students on 23 November 1965 that you had been discriminated against in 


“America, including the Language School, your reply stated that this 
. charge is either a "complete fabrication" or a "complete distortion of 


completely innocent remarks." In view of the fact that an employee of 
the Language School witnessed your statement and that you later admitted. 
to me that you had made such a statement, this charge is found to be 
accurate. Your reply does not reduce the seriousness of the charge. 


b. In reference to the charge contained in paregraph 1.b. concerning 
the individuals who burned themselves in protest of the war in Viet Nam, 
your reply denies that you brought up the subject and denies that you 


’ made the statements charged. However, witnesses to your actions on 2 


December 1965 have confirmed the accuracy of the charge. ‘Your reply does 
not reduce the seriousness of the sharge. 4 nag 
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3. In view of the above findings it is Getermined that the charges are 
gecurate as stated in my letter of 10 January 1965 and that all charges 
gre sustained. The removal action is fully supported by the evidence 
and is warranted. The removal action will be effective 12 February 1966. 


&, You may appeal your removal under either the Civil Service or Air 
Force appeal procedures. Your appeal must Se in writing, setting forth 
your reasons for questioning the removal. It may be suibaitted at any 
time after receipt of the notice of decision, but not later than 10 days 
after the effective date of your renoval. . 


a. If. you elect to file your appeal with the Civil Service Commission 
you forfeit your right to appeal under Air Force appeal procedures. ¥ 


_b. If you elect to file your appeal with the Air Force you may not 
terminate the appeal by appealing to the Civil Service Commission. 
However, if you have not received the decision on your appeal within 60 
days of the date you filed it, you may appeal promptly to the Civil 
Service Comuission and your Air Force appeal will be terminated. 


ec. If you elect to file your appeal first with the Air Force, you 
may appeal an unfavorable’ decision to the Secretary of the Air Force or 
to the Civil Service Commission. This Surther appeal may be made not 
earlier than receipt of the decision and not later than 10 days after 
receipt of such decision. : 


d. Direct an appeal to the CSC to: Director, Dallas Region, U.S. 
Civil Service Comission, 1114 Commerce Street, Dallas, Texas 75202. 


e. Address an appeal. to the Air Force to: Commander, Lackland 
Military Training Center, Lackland AFB, Texas. 


f£. More detailed information on processing and handling of Air 
Force appeals is contained in AFR 0-771. .A copy of same will be made 
availatle to you updn request. z pte 


5. if you. need any further information about this action, you my 
consult with Mr. Paul Clark of the Civilian Personnel Office, Building 
2425, telephone extension 2416. 

‘t : 


EZPARKS, GS-11 
‘Chief, Fundamental Section 
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[Enclosure 9] 


Mr. Cortez Parks 

Chief, Fundamental Section 

Bq, USAF Language School (ATC) 
‘ Packlan@ Air Force Base, Texas 


IN RE: Mr. David Goldwasser (GS-1712-9) 
Dear Mr. Parks: ; 
AEtay, a taies Reference is made to my letter to you of January 14, 


1966, xeplying to your proposed removal charges of our client 
Mr. David Goldwassex. ; 


In that ietter, we set forth the names of the Iranian 
_ students and the one Japanese student whose personal appearante 
_ before the Civil Service Commission would be required. j 


It has subsequently come to my attention that the following 
named Greck students were also present: 
3 7 | 
Joseph Tscugrakes 
Hippocrates Roushias 


| 
| 
Captain Michael Papemichzel ; 
-1st Lt. George Haritos ri ‘- ajo Ot sereila 
| 
| 


You are hereby put on notice that Mr. Goldwasser will 
also require the personal presence of each of these Greek sae 
dents in heering before the Civil Service Commission, and you 
are hereby notified this far in advance in order that you m2y 
take the necessary steps to assure their presence in order that 
Mr. Goldwasser can be afforded his Constitutional rights to be 
confronted with and cross-examine the withesses against him and 
to produce witnesses on his own behalf who were present at the 
time these statements were allegedly made by Mr. Goldwassez. 


I again reiterate that in the event that any of the 
above named students ox any of the students named in my letter 
of January 14, 1966, are to be transferred elsewhere prior to) 
the time of the hearing, I will be glad to cooperate with the! 
Agency by arranging to take their oral depositions under oath 
before a court reporter with the aid and assistance of a con- 
petent translator with both the Agency and myself given full, 
free and complete opportunity to examine and cross-examine. 

I egain reiterate that all expenses in connection with the 
taking of these depositions will be guaranteed by Mr. Goldwas 
and this firm. “s 
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‘All of these witnesses are very essential witnesses to 
Mr. Goldwasser. In this situation you have complete control 
over the matter of notifying me of the expected or anticipated 
@eparture of these witnesses from the San Antonio area. Of neces- 
sity, I will have to rely upon you to essure that Mr. Goldwassex 
will fairly have an opportunity to present his full cefense to 
the Civil Service Commission by notifying me of any proposed 
Geparture of any of these witnesses from the San Antonio area. 


In order to eliminate any problems for you or for the 
Language School, I will be glad to arrenge to immediately take 
all of their depositions under the conditions set forth above s 
that their testimony might be preserved. - ; . 


Plezse let me hear from you with reference to this pro- 
posal immediately, for as you can well imagine, the matter of 
timing is of extreme ‘importance. Please be assured that on the 
taking of these depositions we will arrange to take them at hours 
that will be convenient for the students and for the Agency so 
as not to in eay way interfere with the normal school activity 
of these students. Me ie . 


Very truly yours, 


Sa James F. Gardner 


[Enclosure 10] 


DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS LACKLAND MILITARY TRAINING CENTER (ATC) 
REPLY TO LACKLAND AIR FORCE BASE, TEXAS 78236 


atin oF pps 


sumect: My. David Goldwasser 


to: Mr. James F. Gardner 
Dibdzell, Gardner, Dotson & Coulter 
Petroleum Center, B-112 
- 900 N. E. Military Drive 
San Antonio, Texas, 78209 


l. Your ietter of 26 January 1966 to Mr. Cortez Parks concerning: 
statements of foreign students in connection with the above case 
has been referred to the undersigned. 


2. Foreign students in attendance at the USAF Language School are 
here on invitational travel orders and are, in effect, guests of the 
United States Government. They are not under the military jurisdiction 
of the United States Air Force and, therefore, we are in no position 
to take any action on your request. 


3. The students will be here until May and it is entirely discretionary 
with them as to whether they would make statements, appeer as witnesses 
or take any part in the matter in question. You are at liberty, 
however, to commmicate with them directly should you so desire. The 
appropriate method would be to address your communication to the Liaison 
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Officer or Senior Officer of the respective national group. For the 
Iranian students, the Liaison Officer is Captain Mehdi Mirhosseini, 

118 Surfrider, San Antonio, Texas; for the Greek students, the senior! 
officer is Captain John Triantfillos, Greece - AF, CMR #2, Lackland AFB Tex; 
and the Senior Officer for the Japanese students is Major Junkichi Imata, 
Japan - AF, CMR #2, Lackland AFB Tex. They will in turn relay your request 
to the students in question and will, I am sure, advise you of what action 
you may expect from then. 2 : 


FOR THE COMMANDER 


68 
[Enclosure 12] 


STANDARD FORM $0—Rev. December 1961 NOTIFICATION OF PERSONNEL ACTION 
Sg at oa: Ceara : EMPLOYEE — Sze General Information on Reverse) é pie . . latin 


FPM Co ep. 295 ; 
Ee ee ee = 


(FOR AGENCY USE) 


—_—_—_— ooo 
je NAME (CAPS) LAST—FIRST—MIDOLE g (FOR AGENCY USE)| 3. BIRTH OaTE 4. SOCIAL SECURITY NO. 
” “it (te, Lay, Leer) = 


GOLDUASSER, DAVID (NNN) f 12-13-13 125-12~1,505 


eh. 


——$————— 
5. VETERAN PREFERENCE 2 : Fr SERVICE COMP. DATE | 8. PHYSIGAL MANGICAP CODE 
1—NO 3=10 PT. DISAB. . ‘ 
1 4—10 PT. COMP. 01-20-53 


2—3 Pt. 
*@. FEGU : hs . 10. RETIREMENT . |[b.@FoR CSC USE) 


1 ] 1—COVERED 2—INZLIGIOLE B—WAIVED 1—¢cs 3=—Fs S—OTHER 
: 2—FICA 4—NONS 


a — 
%2.CODE NATURE CF ACTION. ot arr . Td. EFFECTIVE DATE | 14. CIVIL SERVICE OR OTHER LEGAL AUTHORITY 
(ite, Day, Year) A ~ . s ~ 5 


15. FROM: POSITION TITLE ANO NUMBER m 2 16. PAY PLAN AND z wear 
S : . ¢ a AN occa neon LEVEL 18. SALARY 


Supervisory Training Instructor 

(language), 1 18/210 ; | | GS-2it2- 

19. NAME AND LOCATION CF EMPLOYING OFFICE y x . 
ATC, Hq 3275th Technical School, USAT, Language Scheel, UsaF, Training Branch, © 
Lackland AFB, Texas Se Mane ae ‘ 


POSITION T:TLE AND NUMBER 21. PAY PLAN AND 22. GRADE OR LEVEL |=3. SALARY 


OCCUPATION COOK 


24. NAME AND LOCATION 


25. DUTY STATISN (Cep—counr—Ss) - A me a 26. LOCATION COoE 
4.2-3765-029 


2B. POSITION OCCUPIED | 29. APPORTIONED POSITION 


Z7. APPROPRIATION 
+ ni ‘TO: 


t—COMPETITIVE SEAVICE | FROM: 


Ls a—excerTEO 1 PROVED"! 
: service 2—WAIVED*2 


20, REMARKS: Zs AL SUBJECT TO COMPLETION OF 1 YEAR PROBATIONARY (OR TRIAL) PERIOD COMMENCING, 
ie) 2. SENVICE COUNTING TOWARD CAREER (0% PERMANENT) TENURE PROM, 


Cc DURING 
©. PRCA APPOINTMENT OF 6 MONTMS OA LESS 


: i 
SCPMATICNS; BOW ALASONS BELOW, AS REQUIRED. CHECK w APPUCASLE: — PROBATION 


Reason: Making statexents prejudicial to the interest of the U. S. Government to 
foreign students of she USAF Language School. ph pasA 


“Porwarding Address: 2515 Clara Lane, Apt 120, Sen Intonio, Texas 


‘This position has peen designated nen-sensitive. & 


a 
31. CATE OF APPOINTMENT AFFIOAVIT (Arevssions only) 34. SIGNATURE (Or einer eutheruscotion) ANO TITLE 
FOR THE APPOINTING OFF 


SS 
SOFFIT MAINTAINING PERSONNEL FOLDER (Uf aZerent [rom employing olfice) & toth ie { L ) Ue ; y l > 
yo mS = 


fe A 
S5COOE EMPLOYING DEPARTMENT OR AGENCY Chief, Acz Br by, 


Afo7 |___DEPARTMENT OF THE AIR FORCE _ mcare = g2-0-65 Se 
FO: S. COVES PRINTING OF SITE ITT 


1. EMPLOYEE COPY 
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[Enclosure 13] 
LAW OFFICES OF 


DiBRELL, GARDNER, Dorson, & GovuLTreR 
PETROLEUM CENTER, B-11z 
B00 N.E. MILITARY ORIVE 


San ANTONIO, TEXAS 78209 


TRELLIS OIBRELL February 21, 1966 
JAMES F. GARONER | 
SAM J. DOTSON ‘a 4-3228 
LUTHER COULTER 


Director, Civil Service Commission 
Dallas Regional Office 
U.S. Civil Service Commission 
1114 Commerce Street 
Dallas, Texas 75202 : 
IN RE: Mr. David Goldwasser 
GS 1712-9 


Lackland Air Force Base, 


Gentlemen: 


This firm represents Mr. David Goldwasser, a permanent 
Civil Service employee of the United States Air Force at Lack- 
land Air Force Base, Texas. 
On his kehalf, appeal is hereby made to the Civil Service 
Commission from the decision to remove contained in sOoESe dated 


25 January 1966, a copy of which is enclosed. ° 


Mr. Goldwasser has been an instructor at the Headquarters, 

USAF Language School, teaching foreign students, and he has held 
this position for seven years and seven months. The essence of 
the charge against him is that suddenly, after all these vears, 
he has lost his sense of decorum and allegedly told a class of 
students consisting of foreign officers that he (Mr. Goldwasser) 
had grown up in the slums of New York and had to overcome /dis- 
crimination against the Jews and that the Jews were discriminated 
against in America and that he himself had been discriminated 
against most of his life, and even there at the Language School. 
This allegedly occurred on the 23rd of November, 1965. 

‘Again, allegedly on December 2, 1965, his sense of decor: 
supposedly abandoned him, and while instructing 2 class of foreic 
students he allegedly brought up the subject of individuals who 
had set themselves on fire and allegedly told the class substant 
that these people who indulged in self-immolation were wonder fui 
people who had the courage and nerve to burn themselves to deatr 
in protest of the wrong that our Government was doing against tr 
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the poor, helpless people in Viet Nam and by fighting a terrible 
war against them and going further and allegedly saying that 
these people should be honored as the "real American herces." 

He is also alleged to have stated that he wished that he had 
guts to do the same thing against the present Administraticn's 
policy in the war in Viet Nam. 


Mr. Goldwasser emphatically denies having made these 
statements and asserts that they are either a complete fabrica- 
tion out of the whole cloth or @ distortion of completely innocent 
remarks. The lesson plans involved in both of these classes have 
to do with subjects that are completely alien to any possible 
-discussion along these lines. No deviation from the lesson plan 
occurred in either of these classes with the possible exception 
of responses made to questions by the students. Mr. Goldwasser 
kas no recoilection of either of these subjects being raised by 
questions from the class. 

—_ . 
Through the medium of this removal action, the Agency 
involved ostensibly takes offense to the alleged remarks of Mr- 
Goldwasser. It is interesting to note that only the Agency's 
representatives reflect this so-called offense and that none of 
the students involved have come forward to complain to either Mr. 
Goldwasser or to Mr. Goldwasser's supervisor or to their liaison 
officer with reference to any offense made by Mr. Goldwasser in 
alleged remarks before these two classes. 


The charges levelled against Mr. Goldwasser ere simply 
not supported by the facts asserted and the remedy sought by 
him is the cancellation of this removal action and his restora- 
tion to duty. The person designated as representative in connec 
tion with the appeal is Mr. James F. Gardner, Attorney at Law, 
of the firm of Dibrell, Gardner, Dotson & Coulter, Suite B-112 
Petroleum Center, San Antonio, Texas, telephone TA 4-3228. 


In connection with this appeal, a hearing is requested 
in order to present to the Civil Service Commission the full tes- 
timony with reference to what allegedly took place before these 
classes on the days in question.. In Mr. Goldwasser’s reply to 
the letter of proposed removal, the reply being gated January 14, 
1966, the Agency was put on notices of the fact that at hearing 
before the Civil Service Commission the personal presence of the 
entire student body would be required. The names of these 
students are as follows: 


lst Lt. Ramazan Novrouz Alinia (Iran) 
Captain Manucher Samimi (Iran) 
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Captain Hoeshang Mansoor (Iran) 
ist Lt. Mohammad K. Oroumi (Iran) 
Ist Lt. Azerbayejan Vasef Jenabi (Iran) 


On the class of 2 December 1965 this group of Iranian 
students was joined by Major Junkichi Iwata of Japan. © In 
addition, the following named Greek students were also present: 

Joseph Tsougrakes 

Hippocrates Roushias 

Captain Michael Papamichael 

lst Lt. George Haritos 


! 


: In connection with the hearing before the Civil Service 
Commission, the Agency is requested to assure the personal pres- 
ence of these vital witnesses together with a competent transla- 
tor in order that the Civil Service Commission may have ithe bene- 
fit of the full testimony with reference to these alleged remarks 
and in order that Mr.Goldwasser may have the opportunity to be 
confronted with and to cross-examine these witnesses egainst him. 
Efforts will be made to interview these witnesses on behalf of 
Mr. Goldwasser, but I am anticipating that attempts to obtain 
statements from these witnesses will be fruitless. 


In view of the fact that the Hearing Examiner will be 
confronted with the very difficult problem of reducing the testi- 
mony of foreign students into English through the medium of a 
translator, it is requested that the Dallas Regionai Office 
authorize the Hearing Examiner to engage the services of a court 
reporter in order to fully and accurately record for the Civil 
Service Commission the full testimony adduced at the hearing. 

On behalf of Mr. Goldwasser, we hereby offer to engage the ser- 
vices of a court reporter at no expense to the Government. 


In passing, I would like to point out to the Dallas 
Regional Office what I consider to be the inadequacy of the 
letter entitled "Decision to Remove" dated 25 January 1966. 
This letter in no way furnishes the employee with full informa- 
tion with reference to the appeal procedures as required by 
regulation. For instance, with reference to appeal to he 
Civil Service Commission, nothing is said with referenc to 
advising him as to his rights to either request a aces or 
not. No information is given to him with reference to appeal 
rights by the Board of Appeals and Review of the United States 
Civil Service Commission. 
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Although the regulations require the notice of final 
removal to have specific findings, a careful reading of the. 
decision to remove in the instant case reflects no detailed 
or svecific findings but simply ckscure generalizations which 
we feel do not fully comply with the requirements of regulation. 


mitted, 


JFG=:jw 
Enclosure ; 
= James F. Gardner 


[Enclosure 14] 


IN REPLY PLEASE REFER TO 
* Agomsi: 
sept pase etme UNITED STATES CIVIL SERVICE COMMISSION DACKESGSY:e% 
1914 COMMERCE STACLT 
GALLAS, TEXAS 75202 DALLAS REGION 
COMPRISING TEXAS, ORLAHOMA, LOUISIANA, AND ARKANSAS 
OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 


YOUR REFERENCE 


Mr. James F, Gardner 
Attorney at "7 
Petroleur Certer, D-112 
900 XE, “ilitery Drive 
San éntonio, Texas 78209 
Dear Mr, Gardner: 


This will acknowledge receipt of your appeal described below. 


February 2h, 1966 


A preliminary review of the record indicates the case falls within the 
purview of Part 7523 of the Civil Service Regulations. We have accord- 
-fagly docketed the_case for inguiry and adjudication, 


We have requested the employing agency to furnish us with the record in 
~the case, including any evidence available to them which they believe 
supports thejr action. You should furnish us, within seven days follow~ 
ing receipt of this letter, with your contentions in the case, submite 
ting for our review any evidence available to you which you believe 
6upports the appeal, 


When the file has been established, it will be reviewed with you by a 
representative of this office. At that time the right tc a hearing will 
be explainéd and you will be requested to state in writing whether or 


not a personal hearing is desired, Sincerely yours, 


GEORGE S. YRISARRI 
Appeals Examiner 


Appeal Dated: February 21, 1956 on behalf of tir. Tavid Goldwasser 


Action Appealed: Removal 
Employing Agency: Lackland Air Ferce Sase, Texas 


| 
| 
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pov [Enclosure 15] IN REPLY PLEASE REFER To 


SARECTOR, DALLAS RECION | 
Ml usternceeanccicooruienan UNITED STATES CIVIL SERVICE COMMISSION | 


1914 COMMEACE STREST . DA AF e cSy * et 
LLAS, TEXAS 7329: Teevwnen awe Re) 
prem ie DALLAS REGION 
4 COMPRISING TEXAS, OKLAMOMA, LOVISIANA, AND ARKANSAS 
OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 


YOUR REFERENCE 


February 24, 1956 


r 


Civilian Personnel officer 
Lackland Air Force Base 
San Antonio, Texas 738236 


Appellant: pavid Goldwasser 


haeaeed 
Action Appealed: Removal 


| 
Position: Instructor - GS-9 


Dear Sir: : | 
The person named above has filed an appeal with us under. the provisions 
of Part 752B of the Civil Service Regulations. jee 

| 
To enable us to process the appeal, please furnish us with the documents 
and evidence relied upon to support the action appealed. This should 
include: 


1, A summary of the appellant’s Federal service which discloses 
whether he has completed his probationary period. 


2. - Copies of the letter of charges, the appellant's reply, your 
letter of decision, and the Standard Form 50 | ERE the 
action. 


| 
| 
| 
| 
| 
3. Information showing the date appellant received the notice of 
ECP oes adverse action and the decision. 


Me The avicance which ycu relied upon to support the charges 
-, against the appellant. 


| 

| 

ae 

In erent an administrative appeal has been filed and adjudicated, please 
furnish us with a copy of the complete record in the matter, This|should 
include, among other things, a copy of the letter of appeal; a transcript 
of the hearing, if.one was held; a copy of the decision;. and a. copys if 
SPeccEr ate! of the completed Standard Form 50. 
If an “administrative appeal has been filed in this case and has net deen 
adjudicatec, please advise us of the exact filing time and the status of 
the case at this time. It will also be appreciated if ao will. inform us 
when you expect to adjudicate the appeal. 
In event an administrative appeal is currently under consideration, and the 
appeal has not been pending in excess of 60 days, you need not furnish us 
with information requested by Paragraphs l-4 above. 


All evidence submitted in connection with Part 752B appeals, except in cer- 
tain limited medical cases, must be disclosed to both parties, Therefore, 

no classified document can.be received in evidence unless accompanied by a 
statement that it is declassified and full disclosure is permitted, Part 752B 


REPLY TO 
ATTN OF: 


SUBJECT: 


To: 
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also requires that statements of watnesses be in affidavit form and that 
they be released without 2 piedge of confidence. Therefore, if you rely on 
witnesses to support the charges, their statements must be in affidavit 
form, should cover in detail their full knowledge of the case, and should | 
‘be submitted for the record without any restrictions, Copies of any docu- 


ments you.submit should be certified.as true copies. 


If. the appellant. requests 2 hearing, you will be notified of the time and 
place set for the hearing. The parties to the appeal are responsible for 
the attendance of any witnesses at the hearing and must make.all.the ar- 
rangenents for such attendance> z 


If the appellant does not desire a hearing, his case will. be adjudicated on 
the basis of the documents of record. : 


In order to expedite adjudication of this case and to minimize the amount 
of back pay required by any necessary remedia? action, please furnish the 


above information within seven days of receipt of this letter. 


Sincerely yours, 
GEORGE S. YRISARRI 
: Appeals Examiner 
PS. Attached is a copy cf the Jette oF appeal te enalie you te foin 
issue in the case 


{Enclosure 16] 


DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS LACKLAND MILITARY TRAINING CENTER (ATC) 
LACKLAND AIR FORCE BASE. TEXAS 73236 


PPC 


Appeal - Mr. David Goldwasser 


Mr. George S. Yrisarri 
Appeals Examiner 

Dallas Region 

U. S. Civil Service Commission 
1114 Commerce Street 

Dallas, Texas, 75202 


1. Attached is the’ information requested by your letter, 24 Feb 1966, 
file reference DA-AE:GSY:et. 


2. The following commeats are made relative to points raised in 
Mr. Gardner's letter: 


a. In view of the fact that the letter of proposed renoval clearly’ 
mentioned the dates that Mr. Goldwasser had been warned about discussing 


75 


controversial subjects with foreign students in the classroom, we are 
unable to determine the basis for Mr. Gardner's assumption or contention, 
"ehat suddenly after all these years he has lost his sense of decorum and 
allegedly told a class of foreign students that. . . au | 


| 

b.. In reference to paragraph 5 in which it is asserted that 
Mr. Goldwasser emphatically denies having made these statements, we 
feel that the attached affidavits from witnesses who were present at the 
time the statements were made or who overheard Mr. Goldwasser admit| 
making such statements substaatiate the charges. |. 


ce. Mr. Gardner somewhat inconsistently alleges in paragraph 6 that 
"none of the students involved have come forward to complain". about 
Mr. Goldwasser and then in paragraph 10 he indicates that he wants the 
Air Force to insure the presence of the students so that "Mr. Goldwasser 
may have the opportunity to be confronted with and to cross examine! these 

sses . . -" (Foreign students in attendance at the \ 

Language School are guests of the United States Government and are hot \ 

er the military jurisdiction of the United States Air F “ 
Mr. Gardner has been advised of this as per attached copy of letter to 
hin. 


ad. Mr. Gardner, in paragraph 12, states that the employee was not 
provided with full information with reference to the appeal procedures. 
We would like to point out that the semple letter provided by the 
Commission in paragraph D-3, Appendix D to FEM Supplement 752-1, does J 
mot mention the employee's right to request a hearing from the Commission 
nor does it refer to possible further appeal to the BAR. We can only 
conclude that our letter of decision is technically correct on this 
point. ; | 
e. We disagree with Mr. Gardner that the decision to remove lacks . 
specific findings. The letter is, in fact, even more specific than the 
Commission's sample letter cited above, in that it repeats the basic 
charge, notes Mr. Goldwesser's answer and states why the charge is, 
found to be accurate. 
14 Atch | 
FOR THE COMMANDER 1. Summary of Federal Service 
chain = 2. SF 50, 10 Feb 1966 
é y 3. Lackland Mil Tng Cen (TS-LS-IB-F), 
ltr, 10 Jan 1966, Proposal to/Remove 
4. Ltr, 14 Jan 1966, fm James F. Gardner 
ian Personnel Officer 5. Lackland Mil Ing Cen (TS-LS-TB-F) 
ltr, 25 Jan 1966, Decision to Remove 
6. Ltr, 26 Jan 1966, fm James F. Gardner 
7. Lackland Mil Tng Cen (PPC) ltr, 
7 Feb 1966, Mr. David Goldwasser 
Affidavit, 21 Dec 1965 - Cortez Parks 
Affidavit, 21 Dec 1965 - Glenna Eiland 
Affidavit, 21 Dec 1965 - Cortez Parks 
Affidavit, 21 Dec 1965 lenna Eiland 
Affidavit, 10 Jan 1966 aVerne Sexton 
Affidavit, 10 Jan 1966 - Simon Garcia 
Affidavit, 10 Jan 1966 orothy Hull 
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SUMMARY OF FEDERAL SERVICE 
David Goldwasser 


Type Appt Date Position 


War Svs Temp 5/25/40 Asst Interviewer 

War Svs Temp 8/16/42 Asst Clerk 

Term WOP 12/28/42 Asst Clerk 

Appt Indef WSR-V 12/29/42 Asst Clerk 

Change WSR-V 8/16/43 Asst Interviewer 

Change WSR-V » 1/1444 - Clerk 

Promotion 7/16/44 Empl Int 

RIF * 14/15/46 Empl Int 

Excepted WAE 3/13/53 Enumerator Bureau of Census 
Term of Appt 12/23/53 Enumerator Bureau of Census 
Temp 6/29/57 Dist Clk Post Office 
Career Appt 8/24/57 Dist Clk : Post Office 
Resignation 8/30/57 Dist Clk : Post Office 
TAPER 6/24/58 Tng Inst (Lang) GS-7, 

Career Cond 6/14/59 Tng Inst (Lang) GS-7, 

Conv to Career 6/14/62 Tng Inst (Lang) GS-7, 

Promotion 2/2/64 Supv Ing Inst (Lang) GS-S, 

Removal _ 2/12/66 Supv Tng Inst (Lang) GS-9, 


Mr. Goldwasser has completed his probationary period. 


[Attachment 2 to Enclosure 16] 
92.29 FORM SO—Rev. December 196 =: AOTIFICATION OF PERSONNEL ACTION “ 


“U.S. Civit Service Commission m 
FPM Chap. 295 ater 


(FOR AGENCY USE) 


je NAME (CAPS) LAST=—FIRST—*AIDOLE 'MR.—MISS—MRS, } 2. (FOR AGENCY USE£)| 3. BIRTH DATE 4. SOSIAL SECURITY NO. 
(ito. Day, Yeo? . 


GOLGal tee, DAVID Oisy) WR. 12-13-13 12512-8505 


S. VETERAM SREFERENCE 6. TENURE GROUP 7. SERVICE COMP. DATE | a P=TSICAL MANOICAP CODE 
¥1—NOo 3—10 PT. Orsa_. 
eh : 5 3-10 PT. OTHER 
2 + 2—5 PT. 4—10 PT. COMP. i 0l=20~—53 


9. FEGu 10. RETIREMENT tt."FOR CSC USE, 
2 ™ 1t—coverco 2—INCUGIOLE "acwaveo | 1—cs 3-Fs 3—-OTHER 


t 2—FICcA 4—NONE 
12.CODE NATURE OF ACTION | 33. EFFECTIVE DATE | 14, CIVIL SERVICE OR OT™MER LEGAL AUTHORITY 
(ate. Day. Year) 


"325 | Renoved ‘s 02-12. aS 


1S. FROM: POSITION TITLE ANO NUMBER 16. PAT PLAN AN 


o 17. GRADE OR LEVEL 115. SALARY 
OCCUPATION CODE 


Supervioerz Training Instructor a a 
{iengeaze), 1 15/210 BS-1712~ ; 09/02 | pa $7733 


19 NALE AND LOCATION OF EMPLOYING OFFICE 
ATG, iq 3275th Techeiosl School, USAP, Language Scheel, US-P, Training Srench, 
Racrlsnd APE, Texzs 


20. TO; POSITION TITLE AND NUMBER 21. PAY PLAN ANO 22. GRADE OR LEVE!. 
OCCUPATION COOE 


ee 
44. NAME AND LOCATION OF EMPLOYING OFFICE 


aN 


25. DUTY STATION (Cuy—counwy—Sie%) 
Leecxland Are, Toxo 
27. APPROPRIATION FUNCTIONAL CODE | AFSC 28. POSITION OCCUPIED 
% 3 I—COMPE“ITIVE SERVICE | FROM: 


2—ExXCcEPTEO 1—PROVEO-1 
StRVICE 2—WAIVEO-2 


A. SUBJECT TO COMPLETION OF 1 | 


YEAR PROBATIONARY {OR TRIAL) PERIOD COMMENCING 
©. SERVICE COUNTING TOWARD CAREER (OR PERMANENT) TENURE FROM: - 


SEPARATIONS; snow REASONS BELOW, AS SEQUINED. CHECK 1 APPLICABLE: = a namer [ Jo. FRO APPOINTMENT OF © MONTHS OR LESS 
Revgont Faking statenents projudictal to the interest of the T. 5S. Sovenstent to 


foreign stufents of ths USiF Language School. 


Ferwanling Address: 2515 Cisra Lena, Apt 120, Zan Antonte, Texas. 


Tris position has been designated nen-seasitives 


31. OATE OF APPOINTMENT AFFICAVIT (Accessions enty) 34. SIGNATURE (Or ether euthenicanon) AND we 
, : a FOR THE APPOINTING OFFICER 


32. OF PGE MAINTAINING PERSONNEL FOLOER (If dyJerent from employing office) 


33.COOE EMPLOYING DEPARTMENT OR AGENCY Chicf, Acs br eer a 
_DEPARTMENT OF THE AIR FORCE : 02-10-64 ks 
. . 3. GOVERNIAEINT PRINTING |OF FACE: TPOdy~ 709917 
& PERSONNEL FOLDER coy : . 
igechmeny 3 to Enclosure =) 


TS-LS-T2 2-F oa David Goldwasser, Gs- 1712-8) 

It is proposed to remove you from your position with the Tested States 
Air Fors: for conduct prejucicial to the interests of the Uzitz< Srates 
Mn SSS not earlier than 30 days after receipt of this lett exh, You kad 
peon vs sexed on numerous occasions, specifically on or about & Dernember 1950, 
14 March $61, 1? November 1963 sad 20 September 1964 that ccocrciversial 
subjects must not be discussed with foreign students in the ciziscoom. 

ae Despite tnis you made the following statemeats to foreign stedenis: 


. = 78 
a. 3 approxivately 9903 bours, 23 Noveuder 1965, in Sviidizg 7440, 
: aivim Lackland ZF, while you were instructing a class of foreign Stwcnrs in 
your official acity as a language instructor, USAF Language Scyool, 
you toid wor clas You grew up in th2 slams 


{4 
al 
vy Language 


of FH admitted 
: you must 
your repin was the 


b. x 2 Deconbder 
instructims a class o 
Isnguage isstructor, USAF L 
individesis vho had set theuselves on 
stantiaizy as follows: Those wonderful people, who had the coursge and _ «| 
nerve to Dura thezselves to death in protest of the wrong that ov? Government 
was doing against those poor, helpless people in Vietnam by fighting the 
terrible var against them, should be honored as the real Averican heroes. 
You stated you wished you had enough "guts" to do the same thing againot 
the present Administration’s policies in the war in Vietnan. “¥hon I : 
discussed your stateuents. with you that afternoon, you ansuered that you |. 
only vere telling the students. what you honestly felt and that 23 6 true. s* 
American you could say what you vaated, -_. peers : pie 


“ae 


25° Tou why answor these charges personally and in writing to the undersigned. 
You may also. gubwit efildavits in support of your, answer. You wilk be allowed 
=. F-vorking days from the date you receive this letter to gubait your-ansver. + 
e This right to reply is a significant right granted to you. Ifyou believe the 
- . proposed’ zection is unwarranted, ‘ft is Important that you reply stating: 
.~ completely all the facts a5 to why you believe the proposed acticn should not 
be taken. - : he : : ast gee ca ‘e “es -: == fs at ie ee oes wi mee 


SAF c During the edvance notice period’, you will renein fn active duty status 
.- {an your present assignrent, greda, aad 3alary. : asian 
eet a aoe ° ete 


aio ~* * 
&.2 If you need to read civilian personnel regulations pertinent to this 
> action or obtain information about how to make 6 reply, you may cousult with 
Mr. Paul Clark in the Civilian Personnel Office, Lackland Alr Force Base, 
“extension 2416. aS : cs oe mg 


§.° Full end tareful consideration vill be given to any reply you nay make 


before a final decision is reached on the proposed action. Whether or not 

-you reply, 4 notice of final decision will be ziven you aZter expiration of 

the period allowed for your reply. acai S - : 
ot oe x ~‘ =) aieete 


- - . tS ete 
’ ° « 


ase {re Seca 


eine porweye ie 


. CORTEZ PARKS cae ane Ret Oe 


3. Cnfef, Fendsmastel “Section 


J fortcratcr ityz-2 Name and Grace) _‘Tactios RENCE PHONE NK: - DATE PREPARES = Spt Ditt 
XQ bortez Parks, GS-11 TS-LS-TB-F | 37140 -} 10 Jan 68) ~ 


EE} 
(Gg retcrs To ACTION ACENCY IF CHECKED. *DENUTES CLEANING AUTHORITY, : 
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potiges “ mw orricrs or > 
-. Dipm ., Gagpver, Dotson, & CouLtzs. . 
. 5 : * ~ Sin om z 


See. fee act : PeTROLeuM CENTER, Be 3 
2° eee i ek ew eO) Ph STAT 
ae -_. Sax Antonio, Texas 78209 -*: 
oir. MeLUs ORE. Coase, aoe i SEES as 
_ [JAMES #. GARONER eae t , January. 14, 1966. 
ISAM J. OCTSON Pract haan etm By Sree ve 
t-uTher couurer : SEE PSU AES si he es aba iert 


ay eer : 
“Mr. “Cortez Parks eS 
Chief,. Fundamental Section . 
Headquarters, USAF Language School (ATC 


: Lackland Air Force Base, Texas 78236 


O70 ¢ 2 RE: Mr. David Goldwasser (GS-1712-9) 


Dear Mr. Parks: 


. | 
, " This firm has been engaged to represent Mr. David 
Goldwasser in connection with the proposed removal charges - 
initiated against him in your letter of 10 January 1966) 
This letter is by way of answer to these charges for these 
charges against him are utterly preposterous and completely 
unwarranted. - : Se ote ee 


x ae ; 3 
_ es With reference to the allegations contained in ; 
Paragraph l.a. cf the referenced letter, all that can be 
gaid is that they are either complete fabrications out of © 
the whole cloth or a rank and complete distortion of com- ~ 
pletely innocent remarks. “5 = 


: Bac 
ie ? ‘With reference to Paragraph 1.b. Mr. Goldwasser _ 
emphatically denies that he ever brought up to his class 
-the subject of self-destruction by individuals who set | 


themselves on fire. ceri A Soe: pe” 


“. ... With reference to the balance of _the allegations 
‘contained in Paragraph 1.b. Mr. Goldwasser emphatically denies. 
_making .the, statements attributed to him and emphatically 
‘denies that he opposed the present administration's i 
on the war.in Viet Nam. oes Peet tote. 


o “ee eT o 


ay "fp. The lesson plans involved im hoth of these c 
are Completely. incongruous to. any such discussion as al 
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Mr. Goldwasser's students in both of these classes 
were made up entirely of instructor students primarily from 
Iran. The names of the Iranian students were as follows: 


‘Ist Lt. Ramazan Novrouz Alinia (Iran) 
Captain Manucher Samimi (Iran) 

Captain Hooshang Mansoor (Iran) 

lst Lt. Mohammad K. Oroumi (Iran) 

Ist Lt. Azerbayejan Vasef Jenabi (Iran) 


On the class of 2 December 1965 this group of 
Iranian students was joined by Major Junkichi Iwata of 
Japan. : : 


In the event that final decision to remove Mr. 
Goldwasser is made, you are hereby put on notice.that’ Mr. 
Goldwasser will require the personal presence of each of | 
these students in hearing before the Civil Service Commission, 
and you are appropriately notified in order that you may take 
the necessary steps to assure their presence in order that 


Mr. Goldwasser can be afforded his Constitutional right to 
be confronted with'and cross-examine his accusers. 


I am taking the trouble to put you on notice of 
this request at this early stage of the proceedings for we 
will tolerate no evasion or substitution of the Constitut— 
ional rights afforded him to confront and cross-examine 
these vital witnesses. : 


In the event that any of the above named students 
have completed their work at Lackland and are being trans- 
ferred elsewhere prior to the time of the hearing I will be 
glad to cooperate with the agency by arranging to take their 
oral depositions under oath before a Court Reporter and a 
competent translator with both the agency and myself given 
free, full and complete opportunity to examine and cross- 
examine. On behalf of Mr. Goldwasser I hereby guarantee 
to the agency that the expenses of the Court Reporter and 
the translator will be defrayed by Mr. Goldwasser or this 
firm. 7 : 3 


James F. Gardner 
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[Attachment 5 to Enclosure 16] 


cy. 0 7: De -ARTMENT OF THE AIR FORCE ~ 
:7 »'  MEADQUARTERS, USAF LANGUAGE SCHOOL (ATC) 
2 RACKEAG iD AIR FORCE BASE, TEXAS 78236. 


~ tan. 4 O2e ~ 


ro,, TS we david Bolaascar (osctzizg 


t. In a lotter ested 10 Jamazy 1955, you were vavised of a proposes 
action to rozove you froa your positisa sffestive not earlier than 39 | 
days fron the date you reesived that notice, Your reply froa year 
attorney, “r. Jazes Sordner, eas recelyod 20 Jamusry 1266. This letter 
constitutes tho notice of final decision rede after careful CES ERO RES 
. OF all ths infor uation furnished in your reply. : 
<“) 2. The advance notice explained soecifieslly in paragraph 1, the chs harges 
“. .43 which the pimmnoced action was Gised. These are nemariased with ony 
_ findings in respec? to each zs follovs3 | 


hee 
-@ In referaice to the shsrse that poo told a class ‘of foreiza r 

students on 23 dovanber 1965 that pou had bsen diserininated ageinst “in 

‘series, inelat! ag the Language Soh nool, your reply stated that this 
 gharge is either a Seosplete fabrication” or 3 “eonplete distostion of 

. eenplotely isngeant reozarks." In visu of the fact that an explayoe of 

_ the Lemgaags School witnessed your statexent an3 that. yon later asulttha. 

“20 xn that you had zsde-such a statecmt, this cmrge is foun! to beg 
| gecurate. Tour reply do2s not re2uce the sericumess of the charge | 


&. In reference to tha cherge conteined tn parazr2 srorh 1.0. cone crains 

‘the individuals who turned thesselyes in protest of the war in Viet “ze 
your reply donies that you brought up the mojest end denies: that you (z 
pete ths statesents charged. Eowsyer, vitnouses to your actions @m 2, 
Tecestor 1955 have confimied the accuracy of ths charge. Tow reply does 
» aot reduces ‘the sericasaass of the charge. | 
<a In wiew of the abceva findings it dy determined that the charges are 
Becursts 23 states in ay Lsttar of 19 Jenuary 1965 ond that ell chargos 
“are sustzined. The rozoval actica is fully supported dy the evidence 
“asd is warranted. Tha ronoval astiea shll be effoctivs i Feeaney 1955 £5. 


ae a nay sepenl your reared mer élther tha Ciyil Servica oe te See 
3 sppesk prsgodero3~ Tou apresl xust be in writing, setting forth. =~. - 
foseons cop questioning the: rescval, It aay ta mutedtted at eny loo 
sus eftap recalpt of thd notire of decision, we cot ister = Wee aes 
ES, oe eflectivs date of cee sear eel 
con 


of * 
| 


82 


Fos fspfekt your right to eppocl undsr bie Forse sypost proceaaies 


: So EL pou ekosk to Tile your sppsat with tho Bt force you soy not 
* tereinats thd ay ty agpeskiag to the Chek. Service Comioveite 
Seusrer's 2P yu rez reonived ‘tbs decisiea on Sour pppeok witiin 2) 
~ eays oF toy dato fo? filed ibs you cay enpsad prountly to 12 Gavk2 
 Servieo Conaiseic: é ar ALY Foxes eapg2l will be topainstede, 
¢. If Fou slest to Pic poor apoeat first with the sie Foyvod, FR 
say appenl an wiforerstis Aockuica to the Feeretary ef tho Air Forse CP 
_to tha Givil Sorvice Rouzisation. ‘This Qyether appeal 2ay te asda not 
‘explior thon recelpt of tho ¢eateion imi not later thaa 10 dsys aftss 
receipt of nuch decision. A : 
_@, flrect sn appesk to the C50 tot Direstor, Pellas Esgions 7.5. 
Chyil Zervice Ceasiselon, 11M) Commerce Street, Dallas, Texas 75202. 


- 9, Addvess an agpeal to the air Fores tot Comnnaoder, Lackland 


cd 


Military Training Center, Lecklond ATE, Texans. 


f, Sore datsiled Laferzation on resaselag gad heading of Air 
Pores aypoais io contained an AFB B0-771. 4% copy of sare will bo acto 
J geellabls to you usw request. : (cae 


anit he +s . : ‘ 
$ if you nerd any forther inforsation stout this setion, yeu say 
ecesnit vith Yr. nl Clark of tho Clyilian Serysansl Cifice, Pain? 
225, tslechens extension 2515. : =e: A 


Su Lb 
CONTANES, G5-15 
Oriel, Peatarcatsl Section 


bad 


Pale 
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~ Law OFric2s or 
~ « Dipr, -L, GARDNER, Dotson, & Court... 


PETROLEUM SLATES, @-112 
BOO N.C. mL TART OMivEe 


San AnToNIO, TEXas 78209 
Ti acurs c-eeeu : January 26, 1966 


JAMES ©. GARONCR 
SAM J. DOTSON 
LUTHEA COULTER 


Mr. Cortez Parks 

Chief, Fundamental Section 

Hq, USAF Language School (ATC) 
Lackland Air Force Base, Texas 


IN RE: Mr. David Goldwasser (GS-171 
Dear Mr. Parks: _. 


' Reference is made to my letter to you of January 14, 
1966, replying to your proposed removal charges of our CHS 
Mr. David Goldwasser. . 
| 

In that letter, we set forth the names of the Iranian 
students and the one Japanese student whose personal appearance 
before the Civil Service Commission would be required. 

It has subsequently come to my attention that the following 
named Greek students were also present: 


Joseph Tsougrakes 
‘Hippocrates Roushias 
Captain Michael Papamichael 
ist Lt. George Haritos 


You are hereby put on notice that Mr. Goldwasser will 
also require the personal presence of each of these Gieek stu- 
dents in hearing before the Civil Service Commission, and you 
are hereby notified this far in advance in order that you) may 
take the necessary steps to assure their presence in order that 
Mr. Goldwasser can be afforded his Constitutional rights ‘to be 
confronted with and cross-examine the witnesses against him and 
to produce witnesses on his own behalf who were present at the 
time these statements were allegedly made by Mr. Goldwasser. 

I again reiterate that in the event that any of the 
above named students or any of the students named in my letter 
of January 14, 1966, are to be transferred elsewhere prior to 
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the time of the hearing, I will be glad to cooperate with the 
Agency by arranging to take their oral depositions under oath 
before a court reporter with the aid and assistance of a com- 
petent translator with both the Agency and myself given full, 
free and complete opportunity to examine and cross-examine. 
I again reiterate that all expenses in connection with the 
taking of these depositions will be guaranteed by Mr. Goldwasser 
and this firm. - 


All of these witnesses are very essential witnesses to 
Mr. Goldwasser. In this situation you have complete control’- 
over the matter of notifying me of the expected or anticipated 
departure of these witnesses from the San Antonio area. Of neces- 
sity, I will have to rely upon you to assure that Mr. Goldwasser 
will fairly have an opportunity to present his full defense to 
the Civil Service Commission by notifying me of any proposed 
departure of any of these witnesses from the San Antonio area. 


In order to eliminate any problems for you oF for the 
Language ‘School, I will be glad to arrange to immediately take 
all of their depositions under the conditions set forth above so 
that their’ testimony might be preserved. — 


Please let me hear from you with reference to this pro- 
posal immediately, for as you can well imagine, the matter of 
‘timing is of extreme importance. Please be assured that on the 
taking of these depositions we will arrange to take them at hours 
that will be convenient for the students and for the Agency so 
as not to in any way interfere with the normal school activity 


of these students. , 
ae ery y Ypurs, 
, C0 Cur 
£ James F. antes | 


- 
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[Attachment 7 to Enclosure 16] 


Tp. David Goldvacser, | 


*e tare * 

Sp. Jezes Fo Garner * 7 ee 
‘Didbrell, Gardner, Dotsoa § Coulter © 
Petrole:m Center, 3-112 > 


e 


900 H: E. Wilitary Drive 00 20 0A gt lt ran: 
San Antonio, Texas, 79209 : 2 Eg eae are 


1. Your letter of 26 January 1966 to Me. Cortez Parks concerning 
statements of foreign students in connection with the above case 
has deen referred to the undersigned. “a . 


2. Foreign students in attendance at the USAF Language School are! | 
where on invitational travel orders and are, in effect, guests of the! . 
Ynited States Governzent.- They are not under the military jurisdiction 
of the United States Air Force and, therefore, we are’ In no position’. 


-to take any action on your request. 


i ge 
ety > ste : = |Z 
5 ae 3 


-9.. The students will be "here until Hay and it is entirely discretionary 
vith then as to whether they would make statements, appear 25 witnesses 

‘or taxe eny, part in the natter in question. You are at liberty, . ie 
Rovever, to cormunicate with them directly should you so desire. : The oa 
‘eppropriate ‘method would de to adéress your. conmmication to the Liaison © 
“Officer om Senior Officer of the respective. national group. For the | ais 
Irgnien.studénts, the Liaison Officer is Captain Mehdi Mirhosseini, °. a 
118 Surfricer, San Antonio, Texas; for the Greek students, the senior 
officer is Captaia Jcha Triantfilles, Greece - AF, CUR 92, Lacklend AFB Tex; 
and the Senior Officer for the Japanese’ students is Wajor Junkichi Imata, 
Japan.+ AF, CUR #2, Lackland AF3 Tex. They will in turn relay your request 
"to tae ‘students in question and will, I an-sure, advise you of what action 
You nay expect from then.” a z Cae i 


Str ee, : 


FOR“ SHE. COMMANDER | 


SOT ER. HELTER - 
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STATE OF TEXAS) 
COUNTY OF BEXAR) 


I, Cortez Perks, CS-11l Sucerviser Training Instructor in the USAF Languags 
School, Lackland AF2, being culy stern maxe this statement of my own free 
will without any rromises or assurances: 


On the afternoon of 23 November 1925 Hr- Simon Garcia reported to ma that 
Nes. Glenna Eiland hod told nin about 2 yemark concerning discrimination 
against Jews that Mr. Goldwasser had mace while teaching a class in the 
morning. I called Hrs. Filand over ani she stated that at abeut 0260 on the 
‘morning of 23 Noverser Nr. Colcuascer hac told his class of foreign stucants 
that he hac grown up in the slums of New York and had to overcome the 
diserinination against the Jews and he stated t 

diseriminatee against in America end he has been discriminated against mo 
of his life and evan here in the Language School. ifs. ESilandisteted tha 
Mr. Goldwasser went on to say that his true homelsnd is Isracl. 


I called Mr. Gelévesser in and told him what had been reported to me by 
¥rs. Elland, jie adzitted that ke had made these statements and that th 
stetShents coneeraing the discrimination were only the truti. T told li 
SES Saaaser tnat He Snovle not ciscuss controversial, political or religious 
questions in the classroom or te deviate frem the lesson plan in any way. 


Ur. Goléwasser promised that he woule never ce it ae S_ : ras 
SOD J 


‘, 
a2 
. 


—_--————— 


ain ° 
Subserizs2 and sworn before me on this vk day of | Na jw A. Dd. 13 tS 
at Rae SSS eae on te 
(city (state) 


flicex) 


title 


Sos 
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STATE OF TEXAS) 
COUNTY OF BEXAR) 


| I, Glenna Eiland, a GS-7 instructor in the USAF Language School, Lackland AF3, 
‘being Guly sworn, make this statement of my om free will, without any promises 
or assurances: : | 

On 23 iloverber 1965 in Bldg 7440, Lackland AFB, Uy. Goldwasser was teaching beth 
his class and my class. I went into the classrocm to observe his teaching. At 
about 0990 hours Hr. Goldwasser wat discussing the word “discriminate’) anc. 
various syncayrs for this word and he told the students he grev up in the slums 
of New York and had to overcone the discrimination against the Jews and he > 
statcg that his people, the Jews, are @iser{minsted apainst in Americd and he 
has been discrininated against ost oxtis life and even here in the Language 

School. He went on to say that his true hemelané is Israel. 

: ser : 


_ Although I didn't say anything to nin in front of the students, I became very 
' ‘ypset because I didn't feel taat this should be discussed in a classroom anc 
| 


in the afternoon I reported it to Mr. Garcie. 


sony ad and sworn before me on this2/at day of » eon. D. 1265S 


at AS ENG Palsop. So 
athe es 


Etab 2 olldt 


Ohmi bee. CPO. 
(title) 


— 
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STATE OF TEXAS) 
COUNTY OF BEXAR : - 


I, Cortez Parks, G$-12 Supervisor Trainins Instructor In the 

School, Lackland AFE, being duly svorn FES this statement of my 

will withcut any sromises er assurances 

On 2 Decenber 1965 in Dlég 74h0, Leeckland AF3, curing ny routine 

checking classrooms I stopre2 at room S-1, and cpserved Mz. Cola:r 

teaching a group of students consisting of Japanese, Iranian, Graex 

two Greek civilians. I notieec that he had exittcn | tie Bone. 

board. I overheard Sr. Colew2sser telling the students t 

peozle wo had tue ccurege ‘and nerve to burn themselves to death in ge ef the 

srong that our Government was doing against those peor helpless pec in Vietnam 

= fignting * errible war against then should de heno 

as. Se stated © thay be wiszed he had-S ee to do the 

E ee to the vresent Adz sniste ation’s polis Los 
Femrered to heer tir. Golewesce 

however, Since he immediately cheny ged the s 

at that tine but to discuss the matter ; sith him later in = 


np 1) ghlg 
g. 


435 heurs_I called “r. 

had overheard nim telling the sucents that the “waenle hod 
selves in protest to the war fn Vietnam should be honored 23 
heroes. and he answered that he was only telling them whet he hy 

nepiean ne could say what he wanted to 

on many previous occasicas Ae was told b te tal: 
room, that the students think that a teacher is expressing an &: 
ena not his own. If tole him he was then dismissed. Latet on in the = : 
about 1530 hours I called nim back and I told him what ne had done wes tery Serious 
and I dicn't know wnat action might be taken but I felt he was realiy o- tn 
left field. 


Subsequently Srs. Glenn2 Siland cane to we and teld me she was in the ocssreom 
and had ‘néaré Ur. Goldwasser say substantially as I had everhneard. 


EG, 


= has: ach suorn before me on this rs \ PRES of We Ro 


at > X2 


eee state 


ea 


ketenatu Cr: 


ol 


WE Wi eer 
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STATE OF TEXAS) 
COUITY OF JEXAR) é 
I, Glenne Eiland, 2 GS-7 instructor in the USAF Lanzuaz. 
being duly sworn, moke this staterent ef ny own free ae Fee e any 
or aysurances: ne . 
: . 
On 2 Decenbor 1925 in fice 740, Lackland AF3, Mr. Golawasser waz teaching a 
Se aS cousintins of Seth my students and his students. Hr. Coldwassen| had 
peaser to clacs and after discussing articles in the newspaper 
he then é discussed the erticle Scecoenre the collese girl who had set herself 
on fire. Hs then teld the students that: ‘These wonterful peeple sith the 
courege ant nerv2 to burn therselves “aS ceath in pretest of the terrinic Fizhtin 
ivtnas 2gasnst th ese ,oor people sheuld be the real honored Arne jean oe 
I ned thé nerve jto ac. the sane thing te protest the Adninistratica' s 
fetnan. 


‘ . . : | 
Sir; ole | 


tudents a5 to whether thase turnings) aculd 
oapet on the pr ted States. I said nothSng te Ur. Goldwasser 
er to the studen z my that Er. Golcsasser would discuss. the subject 


in class and take the stand be at Is udseguently repeated te tte. Parks 


. 5 2g. Bile =. 


Sudseribed and svora befers me on this nat cay c ; 2 A. D. | 


Sees Ga Gene 


at _ Ke ch Lézns 0. ime ae Mees Ss Ral 


(city state). 


Livi ef 


(EE Se officer) 


of, Opn Art 


fen Soar 
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STATE OF TEXAS) 
COUNTY OF YEAR). 


I, Laverne ti. Sexton, clerk-typist, 65-3, USAF Languege School, Lackland 
A¥s, being duly sworn, meke this statement of my own free will, vithout 
any promisas or aSsuraaces? 


Oa 2 Decambex 1965 at ebcut 1439 hours, Iwas sitting at my dest: 

Cecattie Mr. Cortez Park <$ office. Mr. Parks called Hr. David Geldy 

into ais office and told ala ie had heard Mr. Golewasser tell his 

Lat the peopie wre had buried themselves to decta In pretest of the 
Cee war in’ Vietnam should be honored an real Anerican hetees. 
Mr. Fares stated that the classreom was not the place to air our cere 
_@ou S. political or coatroversial suestionrs ‘rc, Goldwasser, Sa 

“nothing wrong vith Sayiog 5 wnat ne Felt anywhere as he hed the ri ieee of fre 
v eoeathe I> PARES EOI > Golevasser thac he cid not have tre rigat to 
deviate irca the Indson plan nor to discuss policics in clas: Me 
Goldwasser saiti ne still felt that the people protesting the war in Vietaar 
were doing the right thing aad he wished ic could be Lliks fircse oe ole. 

Mr. Perzs said he nad told Hr. Goldwasser many tines vetcrt that the 
classroom wes not the place to discuss these matters since the nates 
students assure that what the teucker says is what ail trevicans feel. 

He told Hr. Colcvasser this was a vary serious natter. 


= have read the above statenent which is true and eo slete to the best 
cf my knowledge and belief. I further understand th at the inforcation 
I have given is not to be considered confidential and that it may be 
discussed wits or shown to interested parties. 


ami 
Subscribed and svorm before mo on tits Lhd 


at WMAP EGA A LES EE ye areae 
‘ Cian) ee ae (state) 


Sdn h Cblae 


Gignature of of Efics ie 


of thnete. Ofc 


Cedele) 
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STATO OF TXAS) 
COUNTY OP BEXAR) 
Xi Sirona G. Garcia, 65-9 Supervisory Training Instructor (Lauzuase), 


beluz culy svorn, moxe this stutezect of ny own free will, without 2 
prontsts oY assurances: aa 


Ow. Z Lecenver 1865 at approxte ately 1439 in sullefag 74450, walle at my 

desk just outsice xr, Certez Pers’ offfes, I evethcard Hr. Parks taliiaz 
‘with ir. Qsvid Coldvassar. urs Parks asked Ur. Solewaaser way ke vod discus~ 
ging nolliies ia tue class, Ur. Colewasser said he was net diseussiaz 
politics: that Ae only cold the students that he felt those people who buracd 
thenselves in protest aqaiust the Averlean poliey tovard Victzen was! & 
wonderful and. courageous thing, end that he vishec he had tue ourant 

protest the sate as they did, ist ir-wed asainet Sis religtor.—% “f 
Golevasser sald honed a right to say toy he fucks about the var in Vietaon. 
Mr, Parks said in a ery Loud voice that he dica’t give a carn ace anyone fit 
or what they said, but that tas classroom was not golog tO be used <$ a 
political urena, that its sole purpese was to teach English. | 


| 
-L have reo ad the above staterent whic: is true and complete t 9 the best of 
my knowledge end belief. 1 further understand that the info aon i neve 
given is not to oe consicered confidential and that it way be discussed vita 


or showa to interested BORE 
£ en ie eet 


Le 5 eee ee, 


Surserived and sworn aaa on eS ésy = Ce A. D. wet 
£ O £2 axa.tth. 


‘ 


c 


—— ae ae Aye 


: : (city) YT (state) | 


“ae 


Cb 2B Co Lite 


tth.K. ‘of officer) 


(title) | 
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e 

STATE CF TEXAS) 

cousty OT BEXAR) 

r, terotiy BD. Uell, Supervisory Training Instructor (Languaze), ¢5-¢ 

being culy svora, make this statecent of. ny Own free vill, without a9 
promises er assurances: 

Dering breactice Ss peur 1430 In Building 74423 on 2 Dacemer 1665, L 

wos scattled from ay cesk work by averuearing tie loud conversation 
betvecr vir. Cae ez Parks anc Hr. avid Coldvasser. Mr. Perks esked 

Me, Goldvesset way sie was discussing eelitics in the classruom. tr. 
Goldwssser denied the discussivn: Of politics since ie had oaly told the 
students thet be felt chess peozle burned themselves in protest against 
what America vss dots te tnelr reepie, thet he theusst these surning 
gstions wers very ry wonderful an : ai that he wished bo aac the 
HourarD te dof the sane thing. bur. Goldvasser furtier stated _tist ne 

he’ « xight to say acer sdout the war in Vietnam. Ab. Parn’s 
yoles tecsm even feuies he Safe Se didn’t give s damn how enyene felt. 
or what they sald, du j soc: wos Pot golng te ce used as 2 
poiftical arcau. Yr. 3 : 3 not listeaing tno weil, as he “ept 
interructins tre Parks to talk. Parks reenatedly told hin to “shut 
up” sud Listen. The final recerk I ieard Er. Parks say wes, “ave, I hare 
tole you many tincs aot to clscuss contrnversial fasues in the clessrocn. 
Tis -is very scricus. 


Iimve read tas above statenent which ts true and cowpleta te the Seat of 
BY Knowlesge end belief. I further uaderstand thet the information I have 
givea is not £2 bs consicerec confldentisi und thut i¢ may ba discussas wlta 


er shows te interested parties 


nla, MPL sey hile B Mack Z 


‘efore = cn this los dey all oe D. 19 Luar 


1 a Sa _Zetea  —— 
rete) “bh 


Lt f bob bgt 


(siguatore of officer) 


Cif, thyabe 2 fe 


(title) 
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(Enclosure 17] 
. LAW OYFICES OF : 
.DriBRELL, GARDNER, Dotson, & GouLTER 


> STROLEUM CENTER, B-112 
900 NE. MILITARY ORIVE 


San ANTONIO, TEXAS 78209 
T. WELLS OBREKL = March 4, 1966 — 


JAMES F.GARONER 
Sam J. OOTSON 
LUTHER COULTER 


Mr. George S. Yrisarri, Appeals Examiner 
United States Civil Service Commission 
Dallas Region 

1114 Commerce Street 

Dallas, Texas 75202 


N:RE: Removal action of Mr. David Goldwasser 
‘ Lackland Air Force Base, Texas 


b 
wy 
Dear Mr. Yrisarri: 
| 
Reference is made to your letter of February 24, 1966. 
| 
Quite generally, the contention of Mr. David Goldwasser 
is that he did not make the statements allegedly made by him 
while he was lecturing to the foreign students in his class. 
We feel strongly that this removal action has been initiated 
against him because of the fact that the Agency officials at 
Lackland Air Force Base tried to force him to go to Viet Nam 
on a “voluntary” basis, and he was only removed from orders to 
go to Viet. Nam after he consulted his Congressman. This occurred 
shortly prior to the allegations did that the alleged statements 
were supposedly made by him. | 


: You will find enclosed copies of the correspondence be- 
tween Mr. Goldwasser and the Agency officials with reference to 
his proposed removal and transfer to Viet Nam. 


In connection with the investigation that has been made, 
it does appear to me that the Government of the United States, 
acting through the Civil Service Cemmission, is in a much better 
position to obtain a full, complete and impartial story from the 
foreign students involved than would Mr. Goldwasser, in view of 
‘the fact that-he is an "interested litigant." To the end of ob- 
taining all of the facts in this case, it is urged that the 
Civil Service Commission investigators assigned to this case 
interview’ all of the foreign students whose names were listed 
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in the previous correspondence on this matter to. obtain their 
version of what was actually spoken by Mr. Goldwasser in those 
particular classes. 


Very tru 


JEG: jw 
Enclosures 
James F. Gardner 


[Enclosure 19] 


Property of ». . .wil Service Commission. This report may 
not be transferre? to another agency without prior appreval 
of the Commission, and It may be recalieé at any time. 


UNITED SEATES CIVIL SERVICE COMMSSION 
DALLAS REGION DVESTIGATIONS DIVISION 


REPORT OF INVESTIGATION 


DAVID GCLIZIASSER ADDRESS 2515 Clera Lane 
: at San Antonio, Texes 


TITLE OF FOSITION: | Supervisory Training 
Instructor 


GRADE OF FOSITION: GS-9 

AGENCY s U. S. Air Force 

TYPE OF CASE: Executive Order 10987 
CASE SERIAL NO: DA. 66.232 


s 


Investigated et: Sen Antonio end Lecklend Air Force Bese, Texas. 
Investigated on: March 15, 16, 17 and 18, 1966. 
Investigated by: Jack F. Buescher 


a APPEAL UNDER THE PROVISIONS OF 
EXECUTIVE ORDER 10987 OF 1962 


Appellent's eppeal is concerned with a personnel action whereby he wes 
removed from Governzent Service. Ee designated James F. Gerdner, 
attorney, as nis representative. A review of eppellent's official 
personnel folder did not reveal any additional information pertinent 
to this investigation. 


95 
DWESTIGATION 


Briefing. instructions indicated the Investigstor should odtain affidavits 
fron ten former students of the Appellent. Five of these students) were 
from Iren, four from Greece and one from Japan. Foreign students at the 
U. S. Air Force Lenguege School, Lackland Air Force Base, are gaests of 
the U. S. Governnent end ere not under the military jurisdiction of the 
U. S. Air Force. Sach nationel group is represented by a Liaison Officer 
or a Sentor Officer. A meeting was held with tne Iieison Orficer from 
Tran and the Sentor Officers from Greece end Jepen. The purpose of 

this investigation was explained to then and they were told that the ~ 
only persons evsiladle to substantiate the contentions of the 
Appellant were the students under their jurisdiction, and that this 
dnformition could be vital in making e decision on this case. . They 

were told that eny testimony volunteered would be appreciated, 
whether it be favorable or unfavoredle to the Appellant end thet | 

their respective students would not ever be subject to subpoena +0 


be 2 witness in a court. 
| 

The Liaison Officer from Iran and the Senior Officer from Greece indicated 

they were definitely not in favor of the proposal, They indicated that 

they hed been instructed nov to get involved in United States’ matters. 

They seid they felt that this was a local matter waieh should be handled 

by the Language School. Taey aid esree that they would contact the 

students, whose nazes were furnished by the Appellent, explein th 

matter to then end see if any of them desire to testify. They both 

reported back that each of their students, whose names were furni hed, 

were contacted and that none of them desired to give e testimony or 

an effidavit. 


| 
| 

Major’ Junicichi Imete, the Senior Officer from Japen, was one of the 
Appellant's former students, whose name vas listed es having joined 
the cless on December 2, 1965. Mejor Inata declined to teke an osth 
or execute en effidevit. He merely steted that waile he was in | 
Appellant's clecs he had no recollection of the Appellent making any 
rerarks concerning discrimination against Jews or eny discussion 
concerning people who commit suicide by burning thezselves. He stated 
that he was not familier with the word "Smmolation”. | 


The cherge letter asserted the Appellant hed been warned on or ebput 
Decesber 6, 1960, arch 14, 1961, November 17, 1963 end Se tember 20, 
1964, that controversial subjects should not be discussed with foreign 
students in the classroom. On March 16, 1966 the Appellant stated to 
the Investigator that prior to Noverber, 1965 he hed never been warned 
individually and thet the only wernings he hed ever received, on this 
matter, would have been in @ group where other instructors were warned 
as & group. On March 17, 1965, in a telephone conversation with jthe 
Appellent, he stated that he had recalled several occasions on ch 
he had teen warned individuelly waich he had forgotten the previous 
day. He seid that several years ago three or four Arab students | 
signed letters stating "Professor Goldwesser likes Israel". He 
stated that a Mejor, no.longer a Lackland Air Force Base, calle 

bim in end told bin of the letters, that the Major eid not show hin 
the letters, nor did he give the Appellent a written reprimand. Also 


i 


een 
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net on another occesion a forner instructor, Pem Path, prior to going 

overseas, esked him to record sozte Hebrew folk songs for her. He 

: tei he received permission +o do this froma supervisoy raned 
O'Neill. Ee stated that he wes recorcing these Hebrew folk songs in 

his office end thet one of the instructors heerd him end reported 

having heard hin to Mejor Hale. The Appellant stated Major Hale 

called hin end discussed this matter with hin. 


A local ewployce folder mainteined by Apcellant's supervisor was 
checked.In this foider was en ATC Form 29 entitled "Employee Record 
Supplemental Shset" (E-hibit #1). On the back of this form is a 
place for supervisors’ comments. Due to e lack of room for comments | 
expanded notes were nzde on & separate sheet of ruled paper (Exhibit 12) 
end atteched to the card. Xerox copies of Appellant's £2C For 29 end 
attacaed sheets rere obtained but reproduction wes poor due to pencilled 
writing end poor hendyriting. The expanded notes concerning wernings 
end admonishizents, to the Appellent, for the period December 6, 1960 
through December 14, 1965 had been typed end a copy of this wes obtained 
(Exhibit 23). 


' 


Information in the folder concerning wernings,on detes in question, wes 
as follows: . 


1. 6 Decenbder, 1960. Talked with Mr. Goléwasser on 
his devieting from the lesson. He was talking ebout 
the "Wetchtower" (that he hed found) end their religion. 


How they were imprisoned during the last wer. He 
expleined to te thet the students asked about the 
magazine "Watchtower". I cautioned him adcus contro= 
versial rateriel in the classroon. 


2. 4 March, 1961. I ednonished Mr. Goléwasser for 
discussing politics in class. Ee wes discussing the 
negro problem in the South. He had taught some songs 
in class from Porgy end Pess. He said he was expleining 
these to the cless. Employee wes reminded of singing 
in cless end controversiel matters again. 


3. 17 Novenber, 1963. Mr. Goldwesser has been in e 
-beated argunent with e lerse class of Cuben students. _ 
" He showed them @ newspeper clipping of Castro holding 

@ beby, and another picture of en American GI with a 
. gun aimed on @ Cuben worsen in a ditch. The students 

were very angry with him end Mr. Garcia end I had to 

calm the students. - 


JNVESTIGATOR'S NOTS: Investigation 

indicated that the above Cuben students 

were repatrietes of Cuben prisons 

: following the Bay of Pigs Invasion. a 

hk. 20 September, 1964. Discussed Item I. Changed 
“to a } from a 5 due to Mr. Goldwasser deviating 
from lesson plans and singing agein on 14 Septenber, 
and alweys Giscussing controversiel matters. 
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INVESTIGATOR'S HOTS: In an affidavit 
dated March 17, 1966 (Exhibit 7) Cortez 
Parks, Appellent's forner supervisor, 
stated thet he hed personally warned 

Mr. Goldwasser on the dates in question, 
that he made the entries on Appellant's 
ATC Form 29 end the personal expended 
notations which were attached to the ATC 
Form 29. 


Information secured during the course of the investigation is submitted 
herewith end constitutes Exhibits 1 through 6. 
j EXHIRITS 


EXHLEIT!1 - Copy of Appellent's Employee Record Card Supplemental Sheet. 

: | 

Exaile ~ Copy of notations attached to Appellent's Enployee Record 
: Card Supplemental Sheet. +s | 


| 
maretyl3 - Copy of notes prerared from Appellent's Exloyee Record 
Card Supplemental Sheet end ettached notations. 


EXHIBIT} ~ Affidavit of Cortez Parks, dated March 17, 1966. 
Exeter's - Affidavit of Simon Garcia, dated March 17, 1966. 


paar 6 + Affidavit of Dorothy D. Hull, dated Merch 17, 1966. 
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STATE OF TiS ) S 
. ) Bs. 
COUNTY OF SuC:R ) 


t 


I, Cortez Parks, Gi-ll, Grief cf the Pandesrtal Lsetion » living at 


422 3. Hutchins St, San Axtenio, Texes » being duly sworn, 
% | 
make this statement of my own free will, without any promises or assurances: 


I personzlly warned ir. Devid Goldwesser on these followin: dctes: g Dec 69, 
iy, Ker $1, 17 ov 63, and 20 Sep 64. (Cn these occasions, I nade entries on ais 
ATG Fori 29 exc also mede jersonal expanded notztions és ea attacizeat to the 
ATC Form 29 av the times I discussed these :xtters \.ith Er. Golduesser. 

; 
I have furnished Xerox copies of itr. Goldwasser's ATC 29 anc my notes, but due 
to the fact thet the reproductio.s are not clear, I am furnishing a typed list 
of warnings vhich were copies fron 7 writte:. notes. These copies, zs do the 
original notes cover the period from 6 Dec 60 through 14 Dec 65. | 
. . 5 | 
Qn the occasion (22 Nev 65) thet I verned Kr. Golcrasser about discrimination 
Gf Jews, Er. Gercia was present, end my secretsry, irs. fexton was in tie in- 
medicte wicinity ¥ : 


I have read the above statement consisting of > pages, which is true 
and complete to the best of my knowledge and belief, I further under- 
stand that the information I have given is not to be considered con- 
fidential and that it may be disucssed with or shown to the interested 
parties, 458 |. 


Subscribed and sworn to before me 
a Aichilind hui free Uae p Tian 


this / 7 Sey of _ ar a4 _» 926 
E : R FG 1229 ctr 


vestigator 9 Ye Se Clv2. ervice Commission 
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. [Attachment 5 to Enclosure 19] 
STATE OF TIS | ) - 


COUNTY OF 3-2U.2 : 
° \ 
I, Simon Gereia, Gf-9, Funcsucntai Supervisor » living at 


> BS.- 
) 


830 Britton, can Antuito, Texcs » being duly sworn, 
make this statement of my own free will, without any promises or assurances: 


In Noverver 1965, Mrs. Glenna Eiland rep orted to re that Er. Devid Coldva 

had ucde reuerks conceraing discrimination of Jews in sis class cf fors 
_ students. I reportcé this to kr, Parks a skort tine leter whet iis. Lilend 
hed tole ne. Leter on Mx. Parks called ir. Golcwesser to his office, which is 
next to mine and seperated by 2 glass pertition, which extends up for ebvout 
six (5) feet. 


During the conversetion held between lr. Farks and ir. Goldv.esser at tiis tine, 

I pbeexd ti ce eee coneree ee between tir. Perks end Lr. Goltvascer: it. 
ir, Celdwasser, I heve told you izeny tines not to 

discuss polit ies or religion in the classroom to tic foreign “studests. It was 

reported to ie that you had said in tie classrcom to the students that you were 

of a Jewish descent znd that you snd your people had alwa,s been dis criminzted 

ageinst; also that you were discriminzted ega.nst ail your life and even here 

in tie La:guage School. " ir. Goldwasser said, "Thet's right." 

I have read the above statement consisting of 2 _2_Pagess which is true 

and complete to the best of my Imowledge and belief, I further under- 

stand that the information I have given is not to be considered con- 

fidential and that it may be disucssed with or shown to the interested 

parties, 


/ é < 
O77 eee A. We pss0 
Subscribed and sworn to before me 

—” o _ 
at Kachh tard len Srvc a Fevce Bruce, [CFI 


this )7/% day of Da 2eh ) ° 13ZG 


UZEC £ ZxF cc e2 cle 


vest: igator, LV 2. ervice Commission 


| 
| 
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| STATE OF TrxaS 


g ) 3g. 
COUNTY OF SEXAR ) 


rin Dorothy D, Hull, GS-9, Fundementel Supervisor » living at 


" 243 Bebcock Rd, San Antonio, Texas » being duly sworn, 
make this statement of my own free will, without any promises or assurances: 


In Keve:ter 65, Ers. Glenna Hiland reperted to me thet ir. Dovid Goldwasser 
hed made reuerks concerning discriminetio: of Jews in his cless of allied 
students. The next thing I heerd «bout this situation was whe: ir. Ferks 

. bed eclled tir. Goldwasser into his office, which is coupletel; non-privete 
(seperated from mine by gicss pertition ir. the sane room). I was startled 
fron sy work by the loud talking. I heard ¥r. Farks tell Lr, Goldwasser, 
Wr, Goldwasser, I have told you many tines not to discuss politics, race 
or religion in the classroom to the ailied students. It was reported to ne 
thet you ivd said in the classroom to these students that you were 2 Jew, 
and thet your people had always been discrininated against, end that you were 
even discrimiuated against here in the Lamguezge School." iir. Goldwasser 
then replied something to this effect, "I thougst this wes 2 free country and 
thet I had freedom of speech." tr. Farks then retorted something to the 
effect, "Certainly you heve, but it is a policy net to discuss these things 
in these clessrcoms of allied students." 


| 
— | 
I have read the above statement consisting of pages, which is true 
and complete to the best of my knowledge and belief, I further under- 
stand that the information I have given is not to be considered con-) 


fidential and that it may be disucssed with or shown to the interested 
parties. 
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LAW OFFICES OF 


, GARDNER, Dotson, & GovuLt: 
PCTROLCUM CENTER, B-11E 


BOO N.C. MILITARY ORIVE 


f Sax ANTONIO, TEXAS 78209 
T.RELLIS O1ERELL April 28, 1966 


JAMES F. GARONER 
SAM 4. OOTSON 
LUTHER COULTER 


Mr. George S. Yrisarri, Appeals Examiner 
United States Civil Service Commission 
Dallas Region 

- 3214 Commerce Street 
Dallas, Texas 75202 


IN RE: David Goldwasser 


44.° WRITTEN ARGUMENT 
————————— 


Dear Mr. Yrisarri: 


At the beginning, let me raise a question with you 
with reference to these charges that has been a matter of some 
concern to me. By virtue of the fact that I raised no question 
concerning it during the hearing, I do not wish you to think 
that I am treating it lightly, for I felt that it was essentially 
a legal question and a question to be properly aired in arguments 
or briefs. The point that I am discussing is this--nowhere in 
the charges against Mr. Goldwasser is it asserted by the Agency 
that he in any way violated any Air Force regulation, any Air 
Training Command regulation, any Lackland Air For = 
tion, or: any regulation of the Language School’ We will have to 
concede initially that, just as a matter of good common horse sense, 
instructors in his position teaching foreign students should do 
heir utmost to avoid controversial subjects, and there is no 
question but that he had been counseled to avoid controversial 
subjects. For instance, it is simply a matter of good common 
horse sense for Mr. Goldwasser, with his Yiddish background, to 
avoid engaging in head-on arguments with Arab students over the 
Arab-Israel preblem. It would appear, however, that the Language 
School simply took this matter of the avoiding of controversial 
subjects to be understood in just the light in which it should 
be understood--namely, just a matter of good, ordinary, common 
horse sense, and, as a consequence, obviously no regulations of 
any kind were drafted laying any prohibition upon the instructors 
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with reference to it. From the practical point of view, 
have been impossible to draft such a regulation because of the dif- 
ficulty of definition of "controversial subjects" .and the 
multitude of controversial subjects that could be involve and 
raised by such an international group of intelligent students. 
Of necessity, the problem had to be laid at the feet of the in- 
structors in order that they could exercise their common horse 
sense in the side-stepping of such controversial issues. |Wholly 
apart from the question of difficulty of definition in such a 
yegulation, the drafter .would also be further confronted with 
impossible guidelines to be followed by the instructors in the 
event the instructors were literally challenged by seen on 
controversial subjécts. Obviously the retort of "No comment" 

by an American instructor on a controversial question posed by 

a foreign student would be met by jeers and cat-calls and) would 
completely destroy the effectiveness of the instructor and of 
the whole Language School. But, by the same token, it wopld be 
impossible to spell out in such a regulation exactly how an in- 
structor should handle such a controversial challenge. 


N I am sure that all of these difficulties were considered 
by the Agency in connection with this problem, and hence, no regu- 
lation! Hence, no firm defined written policy: Hence, in truth 
and in fact, what Mr. Goldwasser is being dismissed for is for an 
alleged display of lack of common sense and for allegedly losing 
his sense of decorum. Even if the charges were true (which we em- 
phatically, and vigorously deny), is this legal grounds for removal? 
If every individual in the Federal service were_subject to being 
fired for at times losing his sense of decorum and common horse 
sense in matters of judgment, I wonder how many Federal employees 
we would have left? .It does appear to me that, at best, [the charges 
against Mr. Goldwasser, even assuming them to be true (which we 
‘vigorously deny), are most ethereal. Compare these charges, if 
you will, with the concrete and definitive-type charges that ema- 
nate from Kelly Air Force Base SAAMA Regulation 40-38 that sets 
forth definitely and specifically standards by which the | employees 
are to be judged and set forth concretely and specifically the 
punishment and limitations on punishment to be inflicted | upon em- 

_ployees who violate the standards of conduct set forth by SAAMA 
Regulation 49-38. The standards of conduct set forth in| this regu- 
“lation give something that you can get your teeth into, but in 
attempting to prepare a defense for Mr. Goldwasser, I could not help - 
. but feel that I was preparing to wrestle a phantom; the phantom in 
this case being the defined specific regulation or policy that is 
supposed to have been violated. At best, it was simply an unwritten 
policy to avoid the ethereal and undefined "controversial sub- 
jects." — a 
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Another thing that I feel should be mentioned from the 
beginning before- getting into the meat of this case--and I would 
like you to reflect upon as you consider the facts in this case 
is the general question--who was really offended by these remarks 
by Mr. Goldwasser, assuming for the sake of discussion that he 
aid make them (which we vigsrously deny)--the foreign students 
or the Foreign Language School? There is no evidence whatever 
in the record to the effect that there was any complaint by any 
of the students in the classes. So, we have here a situation 
where the Language School is acting in an ex-post-facto manner 
to inflict punishment upon Mr. Goldwasser for possibly offending 
the students when there is no evidence whatever that the students 
involved were offended. And since the students were in no way 
offended, and since the students in no way took issue with these 
these alleged remarks, it would appear to me that the Language 
School is blowing this thing all out of proportion in seeking 
the removal of Mr. Goldwasser for setting sail into controversial 
subjects, if in truth and in fact he did so. Wo political inci- 
dent arose as a result of these alleged remarks. If the Govern- 
ment of the United States had been, in truth and in fact, put in 
an embarrassing position by these alleged remarks and had to dis- 
claim Mr.. Goldwasser, certainly we would have a case of an entirely 
different nature before us. But such was not the case. Again, 
we get ourselves confronted with difficulty of definition, for 
obviously what the Language School felt to be controversial mat— 
ters were not so considered by the students, who are the real 
persons that this ethereal policy of "“non-controversial subjects" 
tries to protect. 


With these questions in mind, let us now launch into 
a discussion of the evidence in this_case. The real meat in this 
coconut is erystal clear. Is David Goldwasser telling the truth 
or is Cortez Parks telling the truth? There is no middle grounds 
in this case, for either Mr. Goldwasser perjured himself before 
khe Hearing Examiner or Mr. Cortez Parks perjured himself in his 
affidavits. 


“ Unfortunately for Mr. Goldwasser, from the point of 
view of corroboration he finds himself standing alone and not 
surrounded by a convenient Palace Guard. Unfortunately for Mr. 
Goldwasser, he has to fall back upon and rely only upon his 
known reputation for truth and veracity to corroborate him. 
Fortunately for Mr. Goldwasser, however, Mr. Cortez Parks was 
somewhat amateurish in the weaving of his fabricated story with 
reference to Mr. Goldwasser, ana& we will point these items out 
to you below. These obvious mistakes in the fabrication of the 
charges also corroborate Mr. Goldwasser. 

st. 
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We brought before you as many witnesses as we could 
gather to testify with reference to the reputation of Mr. Cortez 
Parks for complete lack of truth and veracity. Were it not for 
the fear of reprisals generated by Mr. Cortez Parks with his 
“investigations” and his multitude of adverse personnel actions 
initiated by him against the employees under his jurisdiction, 
believe me, Mr. Yrisarri, you would be there yet taking testimony. 
Of necessity, however, because of this fear of reprisals, we had 
to bring before you former employees who were "out from under 
the gun" and can testify without fear of reprisal. Prudence Coker, 
Robert Peak, Dr. Judy, and Kenneth Kroll all testified flatly, 
unequivocally that Mr. Cortez Park's reputation for truth and 
veracity was poor and that they would not believe him under oath. 


«, Despite this, it is rather interesting to note that the 
Agency refrained from putting Mr. Cortez Parks on the-witness 
stand in order to protect him from eross-examination. Mr, Gold- 
wasser could not call fim as a witness and thereby vouch for him 
as a witness and thereby was mt able to cross-examine him, 


Mr. Martin Epstein, the President of the Synagogue 
Agadus Achin of San Antonio and a rabbinical-student and theologian, 
testified that Jewish law strongly forbids suicide; so much so 
that persons of the Jewish faith who commit suicide are not per- 
mitted a ceremonial Jewish burial, nor are they allowed to be 
buried within the confines of a Jewish cemetery, but must| be 
buried outside the wall. He went on to testify that this| Jewish 
law holds sacred the human body even after death and that accora- 
ingly, the persons of the Jewish faith cannot be cremated. He 
summed up his testimony by saying in substance that by virtue 
of the Jewish laws described above, suicide by cremation was @ 
double abomination to a person of the Jewish faith. The rele- 
vancy of this, of course is plain, for the Agency would have you 
believe that Mr.-Goldwasser, a profoundly religious Jewish layman, 
flew completely in the face of his lifelong teaching and praised 
to the sky the suicide by immolation as a means of demonstrating 
and protesting against the American policies in Viet Nam. We 
will discuss this more in detail later. 


in jone eye. He is a GS-9. Yet despite all of these obvious draw- 
Backs to his being assigned to TDY in a combat zone, the Agency 
very carefully selected Mr. Goldwasser to fill a GS-7 slot in 

| 


110 


‘Wiet Nam after he had “volunteered.” When he attempted to un- 

volunteer and set forth his reasons why in writing in the letter 

to Colonel Coverdale, supported by the medical report from the 

docter with reference to his wife's physical condition, he was 

turned down by Colonel Coverdale, and Colonel Coveréale in writing 

told him in his letter of November 2, 1965, that he had to go to f 

Viet Nam and that "refusal to perform this TDY will be grounds 

for initiating separation action against you." So again, under 

threat and again under pressure, little Mr. Goldwasser “volunteered” 
__for the second time; only to have another change of heart which 

resulted in his appeal to Congressman Henry B. Gonzales and his 
-gubsequent relief from this TDY viet Nam duty assignment. It is 
—perfectly obvious that for reasons best known to the Agency, the 

powers that be at the Language School had decided thet they were 

going to try to force Mr. Goldwasser to go to a combat zone, 

despite the fact that he obviously did not wish to volunteer and 

despite the fact that they obviously knew that they. could not 

force a civilian employee to go to a combat zone unless he in 

truth and in fact volunteered to do so without threats or coercion. 


As a result of Congressional intervention, the Language School 
then had to change its policy and refrain from coercing and 
threatening its employees into"volunteering," and as a result 

of this, it is perfectly obvious that the ranking officials of 
the Language School still continued their animosity toward Mr. 
Goldwasser that was manifested by their illegal attempted selec- 
tion and coercion of Mr. Goldwasser into this Viet Nam assignment. 
Indeed, this was: plainly manifested by a member of the Palace 
Guard, Mrs. Dixie Hull, when she told him on the afternoon of 

the 22nd of November, 1965, “Don't you worry, Goldie--we gonna 


get you yet: Ae 


And it is painfully apparent that the Palace Guard 
went promptly--to work to carry out this threat, for on the very 
smext day, November 23, we find Mr. Goldwasser's class under sur- 
veilance by another member of the Palace Guard and allegedly 
“confessing all immediately afterwards. nes 
-- =<. Let us consider now the details with respect to the 
‘allegations of the first charge, having to do with the alleged 
‘statements made on 23 November 1965. According to Mrs. Glenna 
_Elland, Mr-. Goldwasser had told his class that he had grown up 
in the slums of New York and had to overcome discrimination 
against the Jews and is alleged to have further stated that the 
Jews were discriminated against in America and he had been dis- 
criminated against most of his life and even there in the Lanauage 
School. To begin with, we would point to the uncontradicted tes- 
timony of. Mr. Goldwasser that he was born and raised in Western 
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__ Massachusetts in the town of Holyoke and had not grown up in the 
“slums of New York. I would call your attention to the testimony 

| of Mr. Goldwasser to the effect that the Jews are not most dis- 

 .eriminated against here in America but, on the contrary, his 

_life in the United States has been a very good one and that 
America afforded him an opportunity to receive a wonderful edu- 
cation and to do the work that he has always longed to do. He 
also testified that the affidavit of Mr. Cortez Parks to the 
effect that Mr. Parks had called him in on the afternoon of 23 

| ‘Wovember-1965 and that he had allegedly confessed to having made 

'-—these tatements was an utter and complete fabrication on the part 
of Mr. Cortez Parks. We would call your attention to the fact 
that nowhere in the Civil Service file is there any corroboration 
of Mr. Cortez Parks with reference to this alleged confrontation 
with Mr. Goldwasser on the afternoon of 23 November 1965. : 

In connection with the Examiner's consideration) 

this particular charge, we would Ike to call the Examiner 
attention to the two dates involved in these charges. In’ 
affidavit of Glenna Eiland dated 21 December 1965, being "Ex= 
hibit 4-K," Mrs. Glenna Eiland states, "Mr. Goldwasser had 
brought a newspaper to class, and after discussing articles 
-in the newspaper he then discussed the article concerning| the 
college girl who had set herself on fire. He then told stu- 
dents that ‘those wonderful people with the courage and nerve. 
to burn themselves to death in protest of the terrible fighting 
in Viet Nam against ithose poor people should be the real honored 
American heroes, and I wish I had the nerve to do the same thing 
to protest the American fighting in Viet Nam.' " We introcuced 
into evidence the newspaper article concerning the edllege girl 
who set herself afire on the college campus at Westchester State 
College, AND THIS OCCURRED ON NOVEMBER 23, 1965, AND NOT ON 
DECEMBER 2, 1965!! We would point out that it would be utterly 
ridiculous for Mr. Goldwasser to be carrying around a newspaper 
from the 23rd of November to the 2nd of December. We would 
further point out that this coed, who had been interviewed prior 
to her death, reported that she had burned herself “because she 
loved God and because of a love affair." The newspaper article 
introduced into evidence that you have before you states flatly 
and unequivocally that her death wes in no way connected with 
the Viet Nam situation. Glenna Eiland, however, would have us 
change the facts of history to conveniently fit her affidavit 
and would have us believe that this tragedy took place on Decem- 
ber 2, 1965, instead of November 23, 1965, and would also have 
us believe that this poor, unfortunate college girl's horrible 
death was motivated by politics rather than as actually reported. 
It is painfully apparent .and abundantly clear that as the Palace 
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Guard sat down to write these affidavits against Mr. Goldwasser 
on December 21, 1965, possibly they were so imbued with the spirit 
of the oncoming Christmas season that they got their facts a 


Little bit confused. 


Let us turn now to consideration of the events that 
allegedly eccurred on 2 December 1965; keeping in mind the above- 
pointed out flagrant discrepancies in the affidavits fabricated 

‘ on December 21, 1965. The Agency would have you believe that 
Mr: Goldwasser completely abandoned an ingrained adherence to 
the strict Jewish law and wrecklessly espoused and enthusiastic- 
ally commended suicide by immolation, which is a double abomina- 
tion to persons practicing and believing the Jewish faith. A 
review of Mr. Goldwasser's whole background simply flies in the 
face of possibility of him doing such a thing. He is the son of 
a Jewish Sexton who have his life to his Synagogue and to his 
family. He was raised a strict Orthodox Jew; his elementary edu- 
cation was in the Talmudical Academy and in the Hebrew Yeshiba 
University. He started, out studying to be a Rabbi and. ended -up 
a Hebrew teacher and a Hebrew social worker. This alone gives 
the lie to this accusation without the obvious historical dis- 
crepancies pointed: out in Glenna Eiland's affidavit of 21 December 
1965. According to' Cortez Parks and Glenna Eiland, they both 
cverheard these alleged statements, but a comparison of their 
affidavits of 21 December 1965 reflects that apparently neither 
Mrs. Glenna Eiland nor Mr. Cortez Parks knew that each other was 
-tr-this” Tittle 8'x I2' room, éonsisting of an instructor and 
approximately ten students. In his affidavit, Mr. Cortez Parks 
‘at the very end states, "Subsequently Mrs. Glenna Eiland came 
to me and told me she was in the classroom and had overheard Mr. 
Goldwasser say substantially as I had heard;" whereas, the affi- 
davit of Glenna Biland says nothing whatever about Mr. Parks 
being in the classroom and she states, "I subsequently repeated 
to Mr. Parks what he had said in the classroom." If Mr. Parks 
was in this tiny cubicle of a room, it would have been impossible 
for Glenna Eiland to have overlooked his portly figure. If Mrs. 
Glenna Eiland had been in the room, it would have been impossible 
“for Mr. Cortez Parks to have overlooked her svelte figure. 


Glenna Eiland's affidavit predicates the whole dis- 
cussion upon the incident with reference to the college girl's 
Immolation being raised and discussion by Mr. Goldwasser. Nothing 
whatever is said by Mr. Parks in his affidavit with reference to 
this. Mr. Cortez Parks has Mr. Goldwasser writing the word "In- 
molation" on the blackboard for the edification and education of 
all of these students, whereas Glenna Eiland in her affidavit 
says nothing whatever about this. The only student whose testi- 
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mony is before the Hearing Examiner is contained in the testimony 
of Major Junkichi ‘Imata, the senior officer from Japan who was 
one of the students in the class on December 2, 1965, and he 
stated that he had no recollection of the appellant making any 
remark concerning discrimination against Jews or any discussion 
concerning people who commit suicide by burning themselves, and 

he was not familiar with the word “immolation" that was supposedly 
emblazened upon the blackboard and upon the students’ minds by 

Mr. Goldwasser. 


The testimony of the remainder of the Palace Guard is 
all set forth in affidavits executed by each of them on January 10, 
1966. See the affidavit of LaVerne Sexton dated 10 January 1966, 
“Exhibit 4-L"; the affidavit’ of Simon G. Garcia of 10 Jan lary 
1966, “Exhibit 4-M";' and the affidavit of Dorothy B. Hall |("Don* t 
you worry, Goldie--we gonna get you yet") dated 10 ene 1966. 
The witness Kenneth Kroll made reference to what was‘ laughingly 
‘referred to at the Language School as Mr. Cortez Parks' "canned 
affidavits," and if ever there was a classic example of canned 
affidavits being repeated in Poll-Parrot fashion, they are the 
affidavits of Sexton, Garcia and Hull. These affidavits were 
obviously by way of afterthoughts, and they were executed on the 
same day as the Letter of Proposed Removal-was executed, namely 
10 January 1966, and they are obviously transparent as nothing 
short of an attempt to bolster the testimony of their immediate 
superior, Mr. Cortez Parks. Mr. Parks very carefully has each 
of them overhearing Mr. Goldwasser's alleged confession, and -Mr. 
Parks is very careful to tie them into the exact time (1430_ hours) 
set so ER in his affidavit of 21 December 1965. | | 


- “the testimony of Mr. Goldwasser brought out ‘another 
matter of extreme importance with reference to the procedural 
problems involved in this case. By the uncontradicted evidence ~ 
in the record, the Agency obviously is concealing evidence from 
the Civil Service Commission. By the uncontradicted testimony 
in the record, Lt. Haritos of Greece, Capt. Samini of Iran, Capt. 
Mansoor of Iran and Mr. Tsougrakis of Greece were all interviewed 
by the Agency and all told the Agency investigators that they-had 
not heard Mr. Goldwasser make the statements attributed to him in 


the charges. Yet ‘the Agency claims that they have no statements, 
either written or oral, from these foreign students. Sin ie it 


is uncontradicted in the record that these students were inter- 
viewed by Agency investigators, the concealing of this ev idence 
from the Civil Service Commission and the deliberate withholding 
of this évidence. from the appellant isa flagrant abuse of /all 
the rules of fair play inherent in such a fact-finding hearing. 
The Agency obviously takes the position that they are soi to 
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spoon-feed the Civil Service Commission what it wants the Civil 
Service Commission to have by way of evidence, and to hell with 
all rules of.decency, honesty and fair play. The ends justify 
the means--the Agency has decided that this cowardly, sniveling 
Jew who won't go to Viet Nam must go and that's all there.is to 
it: os 


The appellant's attempt to get the full facts before 
the-Civil Service Commission through the means of the testimony 
of these foreign students is adequately documented throughout ' 
the record in our letter of January 14, 1966, addressed to Mr. 
Cortez Parks; our letter of January 26, 1966, addressed to Mr. 
Cortez Parks; and our letter of March 4, 1966, addressed to the 
Appeals Examiner. When it suits the Agency, they hide behind 
the skirt of diplomatic international protocol with a Pontius- 
Pilate, washing-of-the-hands attitude by saying that these 
foreign students are guests of our country and need not involve 
themselves in our internal affairs. When it suited the 
Agency, however, they themselves involved the students in our 
internal affairs and they were interviewed world-without- 
end by the Agency prior to the time that the Civil Service Com- 
mission showed up on the scene to try to get the facts, and by 
that time it was obvious that the testimony of these students 
would not help the Agency. After having been interrogated and ~~ 
interviewed by the Agency, it is a small wonder that their liaison 
officer refused the Civil Service Commission access to them. 


_ Thus, the appellant has been deprived of:a very sub- 
stantial right in these proceedings. He has been substantially 
prejudiced by the action ef the Agency in these proceedings in 
failing to go along with the reasonable suggestions with reference 
to the interview of these students made by appellant's counsel 
in. the initial letters of January 14, 1966, and January 26, 1966. 
If the suggestions with reference to interviewing of these foreign 
students had been followed, the Examiner would have the benefits 
of all of the facts in this case instead of gagging over the 
spoon-fed facts that the Agency allows him to have. j 


The very furtive nature of the allegations against 
Mr. Goldwasser are accentuated when you have to stop to con- 
sider the question of the severity of the punishment to be 
inflicted. Is this a first offense case or is it a case in- 
volving a third or fourth "conviction"? Air Force Regulation 
40-751 with the latest amendments of 27 January 1966 in trying 
to provide for uniformity of disciplinary actions against 
civilian employees of the Air Force, provides specifically 
that "in arriving at the appropriate degree of penalty, only 
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offenses for which penalties were imposed within the three 


preceding years will-be used to determine whether a second 
er third offense has occurred. Before disciplinary action 


is taken for a second offense, it must be deemed that discip- 
linary action was taken for.the first offense. Mere oral 
| admonishment is not considered to be a penalty for the pur- 
| -pose of deeming that a second or third offense has occurred 
or the degree for penalty of subsequent offenses." 


: In the first paragraph of the charge letter of 
January 1966, it is set forth that Mr. Goldwasser had bee 
previously warned on numerous occasions, specifically on 

6 December 1960, 14 March 1961, 17 November 1963, and 10 
September 1964, that controversial subjects must not be dai 

| eussed with foreign students in the classroom. The unconitra-. 
- dicted testimony of Mr. Goldwasser is to the effect that these 
ad to do with minor incidents, and no punishment of any kind 
was involved--not even oral reprimand. 


_° The ethereal nature of the alleged crime cornimitted 
by Mr. Goldwasser is further accentuated when you tried to 
get specific as to what is meant by the Agency when it says 
that "controversial subjects must not be discussed with for- 
eign students in the classroom." Controversial to whom? | 
Controversial to the Agency or controversial to the students? 
If we are talking about matters that are controversial to the 
Agency, we are immediately met with the fact that there are 
no written policies of any kind covering this situation. | On 
the other hand; if we are talking about matters that are [con- 
troversial to the students, we are faced with the fact that we 


have no complaints of any kind with reference to this matter 
from the foreign students involved. The lack of specificity 

in the charges is typified “by the attempt of the Personnel 
Office to write a standard form 50 on this discharge. The 

form 50°is included in your file on this case. When the Per- 
sonnel Office got down to setting forth and trying to summarize 
the reason for the discharge, they came up with the following: 
"Making statements prejudicial to the interests of the United 
States Government to foreign students of the United States Air 
-Force Language School," which makes one wonder immediately what 
has happened to the right of freedom of speech guaranteed by 
the first eight Amendments of. the Constitution of the United 
States. Do citizens’ of the United States have the right to 
debate the issue of ‘American intervention in Viet Nam? Of 
course, this is the foremost issue before the American people 
at the present time, and it is being vigorously debated ee 
only in the halls of Congress but virtually on every ‘street 
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ject is measured only by the interest of the individuals in- 
volved and their own personal background. The American Bar 
Association has taken a positive stand upon the issue because 
of the obvious invasion by the Executive Branch of the Govern- 
ment of the Constitutionally endowed power ef Congress to declare | 
war. I cite this merely by way of an example. The Supreme Court 
of the United States has long recognized, however, that the right 
of free speech is not an absolute one and that it has limitations, 
but the limitations are recognized only in exceptional cases; the 
classic test being applied by the Supreme Court to such cases 
being the "clear and present danger" test. In speaking of the 
general limitation upon the freedom of speech, 11 American Juris- 
prudence, Page 1114’ gives a fairly clear statement with reference 
to this fundamental issue supported by citations to Supreme Court 
cases: "The question as to when this right or any right becomes 
wrong by excess is difficult to determine. The qvestion in every 
case of the alleged infringement of the Constutitional freedom 
of speech and press is whether the words used are used in such 
circumstances and are of such a nature as to create a clear and 
present danger thet they will bring about the substantive evils 
that Congress or the State has a right to prevent; it is a ques-- 
tion of proximity and degree." ; 
- “Now, we are not debating here the right of the 

Language School to try to avoid the evil of controversy- 
The fact that no controversy arose from the students is 
certainly proof enough of the fact that there was no clear 
and present danger of creating controversy. The only con- 
-troversy was generated by the Agency itself. 

We would wish to make it’ abundantly clear, however, 
that we are not taking the position that the Agency does not 
have the right to muzzle its employees. We do feel, however, 
that the regulating muzzle must be clear, concise, crisp and 
definitive, and not wispy and ethereal and subject to whatever 
interpretation may suit’ the whim of a particular administrator. 


In summary, we feel that the great weight of credible 
evidence before you sustains the position of David Goldwasser 
that he simply did! not make the statements attributed to him. 
Wholly apart from that, however, we feel the charges_simply 
cannot be sustained because the charges against him are com- 
pletely invalidated in that they do not charge him with a 
specific violation of a particular and specific regulation 
or defined policy. : : a7 le 


James F. Gardner 
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1M REPLY PLEASE REFER TC 


ja Anoacss: ie 
i 


DIRECTOR, DALLAS REGION UNITEO STATES CIVIL SERVICE COMMISSION 
U.S, CIVIL SERVICE COMMISSION 1 “ 
1114 COMMERCE STREET ; DA~AE sGSYset 
DALLAS. TEXAS 78202 DALLAS REGION | 


le 
COMPRISING TEXAS, OKLAHOMA, LOUISIANA, AND ARKANSAS ore REFERENCE 
OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 | 


+I 
Hay 3, |1965 


Mr. David Goldwasser 
2515 Clara Lane 
San Antonio, Texas 78213 


L 


ae 
ott 


‘ te 
Dear Hr. Goldwasser: 


There is transmitted for review and signature, a copy of the suhmari- 
zation of the hearing in the Civil Service Commission under Par’ 
of.the Civil Service Regulations in the following appeal: 


Appeal of: wp, pavid Goldwasser 


Action Appealed: Removal 


Employing Agency: [Lackland Air Force Base, Texes 


You are requested to either indicate agreement with the summary by. 
signing the final page, or submit in writing your exceptions to any 
part of the summary. ; 


It is requested that the summarization copy, signed to indicate agree= 
ment or accompanied by a written statement of exceptions, be returned 
to this office within five days after its receipt in order to receive 
consideration in the adjudication of. the appeal, A copy of the summary 
will be furnished you when the decision is issued in the case. | 


Sincerely yours, 


GEORGE S. YRISARRI 
Appeals Examiner 


Enclosure 
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Apontss: > IN REPLY PLEASE REFER TO 


DIRECTOR. DALLAS REGION , 
WS. COV SERVICE COMMISSION UNITED STATES CIVIL SERVICE COMMISSION 


1114 COMMERCE STREET —— 5 DA-AEsCSY¥ set 
DALLAS. TEXAS 75202 DALLAS REGION 


COMPRISING TEXAS, OKLAHOMA, LOUISIANA, AND ANKANSAS YOUR REFERENCE 
OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 


we May 3, 1966 
~ “6 


> Mr. James F. Gardner 
Attorn2y at Law 
Pereoleva Center, 3-122 
900 Hw. Military Drive 
San Antonio, ‘Texas 78209 


“t 
al 


Dear Hire ‘sereneh, 


< kh 


’ 
‘ 


There is transmitted for review and signature, a copy of the summari- 
zation of the hearing in the Civil Service Commission under Part 752B 
of the Civil Service Regulations in the following appeal: 


Appeal of: ¥r. David Coldwasser 


Action éAppealed: 
oe Rewoval 


Employing Agency: 


Lackland Air force Bese, Texas 


You are requested to either indicate agreement with the summary by 
signing the final page, or submit in writing your exceptions to any 
part of the summary. 


It is requested that the summarization copy, signed to indicate agree- 
ment or accompanied by a written statement of exceptions, be returned 
to this office within five days after its receipt in order to receive 
consideration in the adjudication of the appeal, A copy of the summary 
will be furnished you when the decision is issued in the case, 


Sincerely yours, 


GEORGC S. YRISARRI 
Appeals Exaniner 


Enclosure 
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Avontss: Ld hercy PLEASE REFER TO 


| DIRECTOR, DALLAS REGION 
US, CIVIL SERVICE COMMISSION UNITED STATES CIVIL SERVICE COMMISSION i 
1114 COMMERCE STREET oe DA~AE:GSYset 
DALLAS. TEXAS -75202 = i 
ye DALLAS REGION 
COMPRISING ‘TEXAS, OKLAHOMA, LOUISIANA, AND ARKANSAS YOUR REFERENCE 
OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 |= 


May 3, 1966 


Capt. Theodore S. Farfaglia 
StaffF Judge Advocate OFfice 
Laékhnd Sir Force Buse, Texas 78241 


le 


he 

Dear Captain Farfaglia: 
: =~ oe 
ees aoe SHE 


—y + Ries 


There is transmitted for review and signature, a copy of the summari- 
gation of the hearing in the Civil Service Commission under Part 752B 
of the Civil Service Regulations in the following appeal: | 


Appeal of: Mr. David Goldwasser 


Action Appealed: - Removal 


Y | 
Employing Agency: Lackland Air Force Base, Texas | 


You are requested to either indicate agreement with -the summary, by 

signing the final page, or submit in writing your exceptions to any 

part of the summary. Rosas 
| 


It is requested that the summarization copy, signed to indicate agree- 
ment or accompanied by a written statement of exceptions, be returned 
to this office within five days after its receipt in order to receive 
consideration in the adjudication of the appeal, A copy of the summary 
will be. furnished you when the decision is issued in the case, | 


Sincerely yours, 


GEORGE S. YRISARPI 
Appeals Fxaminer 


Enclosure 
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UNITED STATES CIVIL SERVICE COMMISSION 
DALLAS REGION, DALLAS, TEXAS 


SUMMARY OF HEARING 


PART 7525 APPEAL OF MR, DAVID GOLDWASSER 


\ 


Date of Hearing; , April 27, 1966 


Place of Hearing ae “ Room 639, U.S. Post Office and 


Federal Building 
San Antonio, Texas 


Persons Present at Hearing: 


For the Commission: Mr, George S. Yrisarri 
Appeals Examiner 


For the Appellant: Mr. David Goldwasser 
: HESS 


Mr. James Fe Geraner 
Appellant's Representative 


Mr, Robert M,. Peak 
Witness 


Mr, Martin epacese 
Witness 


es. Katie Clatie Eleanor Clark Judy 
Witness 


Mrs. Prudence H. Coker 
Witness - 


Ur. Kenneth G, Kroll 
Witness 


For the Agency: Capt. Theodore S. Farfaglia 
Agency Representative 
Mr. Cortez Parks 
Asst. Agency Representative 
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The Appeals Examiner made a preliminary statement explaining the procedures which 
would be followed during the course of the hearing. He briefly sumaarized the 
procedural record as established in the case, made the appeals file available to 
both sides and administered the oath to the witnesses. 


. | 
Mr. Gardner stated that he would like to object to the fact a verbatim transcript 
was not being made of the hearing, He stated that he would like the record to re- 
flect the fact the appellant was offering to provide a court reporter without cest 
to the Civil Service Commission for the purpose. of recording the hearing. 


The Attorney's objection to the fact a hearing summary wovld be prepared was over- 
ruled. Mr. Gardner was advised that a determination had been made a verbatim 
trenscript was not necessary in this case. He was informed that if a decision had 
been made that a verbatim transcript was necessary, the Commission would have fur- 
nished or provided recording services. ; 

a 
Mr. Gardner stated that the aopellant would like the record to show that he was 
not ready at this time to proceed with the hearing since the employing agency had 
failed to produce as witnesses the foreign students referred to by the agency's 
charges. Mr. Gardner stated that as reflected by the appeals file, hé notified 
the employing agency by letters dated January 14, 1966 and January 26, 1966, that 
nine specified foreign students were desired by the appellant as witnesses on his 
behalf in connection with the charges preferred by the agency. Mr. Gardner 
stated that his letter told the agency the witnesses were necessary and he re~ 
quested the agency to have the foreign students available at the hearing. The 
Attorney stated that the agency had not only failed to produce the students as 
witnesses but also had failed to produce any investigation which contained the 
statements made by such individuals. He remarked that the presence of the foreign 
students was a vital element in the appellant's case and that without such indi- 
viduals present as witnesses, Mr. Goldwasser could not make a full and factual 
presentation of his case, I os 
The Examiner stated that the appellant as well as Mr, Gardner had beer) informed 
that the Civil Service Commission had no power of subpoena and that in view of 
the foregoing and since they had been advised that it was their responsibility to 
make arrangements for the appearance of witnesses, the hedring would not b e post- 
poned and that the appellant was being requested to present his case at this time. 


Mr. Gardner stated that the appellant would waive the making of an opening 
ment. The agency's representative, Captain Farfaglia, remarked the agency would 
defer their opening statement. 


| 
Appellantts Attorney requested permission to call witnesses out of order explain-~ 
ing that he would like to release the involved individuals at the earliest possi- 
ble time, The agency had no objection in the matter, The request wes granted, ~ 
| 


testified that he had been employed by the Language School at Lackland Air Force 
Base from January or February of 1952 until July of 1963, He remarked that he 

was employed by a contractor as an English instructor in the Fundamentels Branch. 
The witness testified that Mr. Cortez Parks was in charge of the Fundanentals 
Branch at the time of his, the witness's, employment and that he became acquainted 


with ix. Parks in 1962 having met him at a "German" party. 


Mr. Robert %. Peak, Sales Representative, King Candy Company, Fort an Texas, 
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Mr. Peak testified that he was familiar with Mr. Parks's reputation insofar as 
truth and veracity were concerned only from an employment standpoint, that is, 
he wes aware of the reputation enjoyed by ifr. Parks at the Language school, The 
witness described Mr. Parks's reputation for truth and veracity as being "fair" 
remarking that he would have "difficulty" believing Ur. Parks even though he, 
Mr. Parks, was placed under oath. , 


The witness stated that he knew the appellant as an employee of the agency's 
Lenguege school and also as an instructor of a Language school conducted by the 
Y.M.C.A. He remarked the appellant wes a "very fine man" and that his reputa~ 
tion for truth and veracity was good. Mr. Peak stated that he would believe 

any statement made by Mr. Goldwasser undey> oath. He testified that he believed 
the appellant to be a religious man, that he, appellant, was of the Jewish faith 
and that’ he lived and practiced his religion. 

Under cross-examination, Mr. Peak stated that he understood a man to be truthful 
and to have a reputation for truthfulness when an individual would always tell 
the truth and that he understood veracity to be concerned with the area of an 
individual's background, that is his home life and his associations. He stated 
that he was familiar with Mr. Park’s veracity only insofar as the Language 
school was concerned, and that his knowledge of 'ir. Parks’s reputation was gained 
from his association with other peeple, that is, what he heard and saw at the 
Languege school. He identified a Miss Patrick, a Miss Coleman and a Mr. Vohres 
as employees of the Language school who had talked to him about Mr. Parks and 
from such conversations, he, the witness, had forred conclusions concerning the 
supervisor's reputation, He stated that at the time of his employment at the 
Language school there were approximately fifty to fifty-five other contract en- 
ployees and twenty-five to thirty civil service employees, He affirmed the 
fact that he based his knowledge of Mr. Parks's reputation upon information ex- 
changed between himself and four cther individuais. 

Mr. Martin Epstein testified that he was the owner of the Martin Lumber Yard em- 
ploying from ten to fifteen individuals and that he also had oil interests at 
Luling, Texas. Mr. Epstein stated that he was President of the Agudos Achim 
Synagogue. He described the religious training given him and he testified con- 
cerning the orthodox and conservative elements of the Jewish faith. Mr. Epstein 
stated that Jewish law forbid suicide and that if a member of the Jewish faith 
took his own life, he was denied burial in the Temple, He stated that it was a 
crime for a member of the Jewish faith to commit suicide and that a person who 
did so had to be buried outside of the fence surrounding the Jewish burial plot. 
Mr. Epstein remarked that cremation was likewise forbidden by the Jewish religion., 


The witness testified that he had known Mr. Goldwasser for approximately nine 
years, that his relationship had been fairly close with Mr. Goldwasser con- 
sisting mainly of social visits, and that the appellant was a religious man, a 
member of the conservative faith and one that practiced and liveé his religion. 
Hr. Epstein stated that he did know the reputation enjoyed by Mr. Goldwasser 
with reference to truth and veracity, explaining that his reputation was good, 
remarking that Mr. Goldwasser had integrity, that he could be believed under 
oath and that he did not believe the appellant would comait perjury even to save 
his job. : 


The agency declined to cross-examine the witness. 
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| Mrs, Katie Clatie Eleanor Clark Judy testified that she had worked at the Lan- 
i guage school at Lackland Air Force Base fer six weeks beginning in August of 

1962, This employment which was with a contractor, according to the witness, 
| terminated in the middle of September of 1962, ° - 

- | 

The witness could not recall the name of the Technical Section Chief @uring her 
employment but knew that Mr. Cortez Parks was head of the Fundemental| Department. 
Mrs, Judy stated that she held a Doctcr's Degree in Education having received the 
degree from the University of Texas in 1960, She remarked that while at Lackland 
Air Force Base working for the contractor, she gained a knowledge coneerning Mr. 
Parks and that she understood he was a member of the Civil Service Committee that 
was responsible for evaluating applicants for Federal employment at the school. 
She stated that after her employment with the contractor expired, she attempted 
to secure Federal employment, having been encouraged in the matter by a Colonel 
Barrett, but that she had not been successful in obtaining this employnent due to 
the "corrupt" examining committee, The witness explained that she had not re- 


ceived a high enough grade to be selected for a Federal position, 


C | 
An objection made by the agency to the above testimony on the grounds| that the 
witness was not responding to questions and that she was giving hearsay testimony 


was overruled, | 


| 
’ The witness testified that she knew Mr. Parks only as an official at the Lackland 
Language School and that she could not recall hearing other school employees dis- 
cuss his reputation. The witness stated that she had met Mr. Goldwasser while 
employed at the school and that she was familiar with his reputation from that 
standpoint, remarking that she did not believe the charges preferred by the agency 
were true since the appellant's character was such that he would not have fought 
the allegations if what the agency said was true. The witness stated that she 
also knew appellant as a Language instructor at a'y" language course.i She de- 
scribed tir. Goldwasser as being truthful, a religious man, and remarked that she 
did not believe he would perjure himself even to save his own job. The witness 
stated that she taught English on a part time basis at the "Y" and through this 
employment, she learned of the appellant's connection with that organization, 


Under cross-examination, Mrs. Judy stated that she had no personal animosity to- 
ward Mr. Parks, that she understood the Civil Service Committee responsible for 
examining applicants consisted of three people, that Colonel Barrett had ques- 
tioned the original rating given her remarking he "enlightened me,” that she had 
asked that her application be re-rated, and that while it had been re-rated, the 
grade had been raised only one point. She stated that she believed for a fact 

“the appellant's Section Chief, Mr. Parks, was corrupt. She renarked that she 
had received a lower grade for a seven grade level job than she had for an eight 
or a nine graded position, The witness stated that "seemingly unjust treatment" 
had been given to Language School employees and that this, plus the fact others 
had told her of such unjust treatment, led her to the conclusion there was a 
“corrupt system" operating under ie, . Parks, 

\ 


Under redirect-examination Mrs. Judy in commenting with reference to her opinion 
that the Language School:was "corrupt" stated that it seemed like the school 
fired all of the employees that had Doctor end Master degress and that they re- 


tained employees that were less qualified for teacher jobs. 
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‘Under re-cross-examination, Mrs. Judy affirmed her belief that there was 2a "cor- 
rupt system" in the Language School et Lackland Air Force Base with Ur, Parks 
fin controle She stated that apparently whatever Me, Parks said, "goes." 


Mrs, Prudence H. Coker testified, that she had worked for the Language School for” 
three months during the year 1962 and for one month in 1966, She stated that she 
had a Master's degree in Education having received the degree in 1960, and that 
she had been employed at the Language School as an instructor teaching foreign 
students English. She stated that she had been fired in 1966, that she did not 
have permanent status and, therefore, could not appeal the firing to the Civil 
Service Commission but that she had a current appeal pending with Phe White House. 


The witness stated she became familiar with the head of the Fundamental English - 
Branch, Mr. Parks, by her 1962 and 1966 employment and that through this contact 
and remarks made by employees of the Language School, she knew Mr. Parks's rep- 
utation for truth and veracity. The witness stated she would not believe Mr. 
Parks even "if he swallowed a Bible.” Mrs. Coker stated that an inquiry made ~ 
by the agency in connection with her last employment insinuated that she had ime 
proper relations with Iran students, that while such students had been questioned 
concerning her, the head of the Fundamental Branch had denied any such question- 


ing. - 


tinder cross-examination, the witness testified that her Phase Chief in 1962 was 
a Mr. McCarthy, that her employment in 1962 was with a contractor and was not 
Govarnmeat Service, that she was a Temporary employee in 1966, and that on 
March 11, 1966, she had been fired with a termination notice being delivered to 


her by Mr. McCarthy. The witness stated that her 1962 employment by the con- 
tractor was ended by 2 resignation. 4 


Mr, Kenneth G. Kroll testified that he had been an employee of the Language 
School for eleven years and that he had been fired by i>, Cortez Parks, Ee 
stated that he had known Mr. Parks for the eleven-year period and that he had 
appealed the discharge with his ‘case currently pending before the Civil Service 
Commission. : : Sea ie hors 
Mr. Kroll stated that-he did know the reputation of Mr. Parks for truthfulness 
and veracity and that this reputation was "very bad." The witness stated that 
* he would not believe ir. Parks under oath. Mr. Kroll reviewed the adverse ac- 
tion that had been accomplished in his case stating he had been separated based 
upon four reprimands consisting of twenty-eight specifications, remarking he 
had been removed on two occasions, the first removal having been reversed end 
that tke second removal currently challenged was pending with the Cormission. 
He identified himself a$’e Language. School Supervisor in the Fundamental Sec- 
tion, testifying that the appellant was under his supervision, and that in this 
respect, he, the witness, wes the first line supervisor for Mr, Goldwasser. 
Mr, Kroll stated that he had read the charges that had been preferred in the ap- 
pellant's. case, that the charges had not been brought to his attention by lr. 
Parks but that the appellant had allowed him to read the charge letter, that it 
was a normal and accepted practice for a first line supervisor to know of charges 
preferred against one of his employees and that normally, the first line super- 7 
visor was the official responsible for preparing charges against suberdinate em- 
ployees. The witness stated that he had known Mr, Goldwasser for seven years, 
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| that he was acquainted with his reputation for truth and veracity which was 

' good", and that the appellant could be believed and would not make any misrep- 
‘resentations under oath even to save his own job, The witness stated that he 
knew the appellant to be a religious man, one that would not perjure himself 
and one that lived his religion. get 


i 

Mr, Kroll testified that the agency had at one time attempted to send Mr. 
Goldwasser overseas to Vietnam, that he, the witness, even though he wes the 
supervisor of the appellant, had not participated in any connection with the 
proposed overseas assignment. The witness recalled hearing Dorothy Hull, a 
supervisor, remark during a phone call that Mr. Goldwesser was having |2 removal 
processed in his case, and that he was under shock following which the super= 
visor laughed. 


Under cross-examination, Mr. Kroll stated that he was being represented by Mr. 
James F, Gardner with reference to the appeal currently pending in his case 
before the Civil Service Commission. ~ | 


Mr, David Goldwesser testifying on his own behalf related the fact his place of 
birth had been Holyoke, Massachusetts, and that he grew up in that city, not 

New York city. He stated that his father was Sextcn of a Synagogue and that he 
had been brought up in a religious atmosphere. He summarized his. educational 
background stating he had received a Master's _deg, i ti City College 
or New York. He stated that he started out to be a Rabbi but later decided to 
pursue a course in the Language fields and that he had taught English at a number 
of Centers that had been sponsored by his faith, the Jewish faith. He, according 
to his testimony, became interested in the welfare of young people and did a cer- 
tain amount of social work at various Jewish centers. He testified that he lived 
his religion in addition to practicing it. ; 

Concerning his employment at the Language School at Lackland Air Force Base, Mr. 
Goldwasser testified that he received an appointment at the school in June of 
1958 as a GS-7 Training Instructor, that he had been promoted to the GS-9 ievel 
and that he had remained in the school until his removal on February /12, 1966. 
Mr. Kenneth Kroll, according to appellent, had been his supervisor from June of 
1965 until December 22, 1965, at which time a Nr. Sidney Sako was pisces over 

him when he, appellant; “had been signed to test and measurement work |"fabout GS-1" 
grade level assignments. , Mr. Goldwasser remarked that all of his performance 
ratings had been very good except in November of 1965 when he. received en Excel- 
lent rating. He stated that Mr. Cortez Parks occupied the supervisory position 
which meant he, Mr. Parks, had to sign all of the appellant's performance ratings 


. % | 
In commenting with reference to awards made to him, Mr. Goldwasser stated that he 
bad been named Teacher-of-the-Month in November of 1965, and that he| received a 
"Master Instructor Certificate" in 1964, Colonel Harold Coverdale, according to 
appellant, was Commander of the Language School at the time he received the 
Master Instructor Certificate. Appellant's Attorney submitted as appellant's 
Hearing Exhibit #1, a copy of the Master Instructor Award and with no objections 
being made, the Exhibit was received for the record. 


| 
Appellant testified that Lt, Col, Coverdale had in November of 1965,| declined to 


grant relief to him, appellant, with reference to the fact he asked after volun- 
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teering for duty in Vietnam, to be relieved with reference. to such an assignnent, 


Seas denial of his request was contained in a letter dated November 2, 


Appellant through his Attorney offered as Exhibit #2, Lt. Col. Coverdale's 
November 2, 1965 letter informing Hr, Goldwasser that he would continue to process 
for the Vietnam tour of duty. No objections were made to the Exhibit. It was 
received for the record. 


Appellant testified that he had received an Excellent Performance rating in 
November of 1965 and that he had been commended concerning his duty performance 
as an Instructor. He remarked in October of 1965 the head of the Language 
School had asked all instructors whether they would volunteer for temporery duty 
in Vietnam; that the Colonel informed the instructors, those that did not volun- 
teer for such a temporary assignment would not receive promotions; and that he, 
appellant, had signed a statement indicatine he would volunteer for temporary, 
duty in Vietnene. He stated that four instructors were selected for temporary 
duty assignments in Vietnam, that he was not among the four ‘but that after one 
of those selected had transferred to Kelly Air Force Base leaving a vacant GS-7 
Xemporary duty position available, he had been seiected for such an assignment _ 
despite the fact he was 2 GS-9 employee, Mr. Goldwasser stated that shortly 
thereafter on December’ 10, 1965, he had received a veduction-in-force notice. 
His Attorney submitted for the record as Exhibit 3, the general reduction in 
force notice issued under date of December 10, 1965, With no objections, the 
exhibit was received for the record. 7 . 


Appellant testified that he began to get ready to go overseas, that he obtained 
his birth certificate and a passport but that at about this time he had a change 
in heart with reference to the assignment. In this respect, the appellant tes- 
tified that his wife was 112 and for that reason he felt he had to decline the 
overseas assigmment. Appellant remarked that his wife's family physician, 
Dr, Spector made certain findings concerning Urs, Goldwasser which influenced 
him, appellant, in advising the agency that it would be necessary for him to de- 
tline the overseas assignment and to request that he remain at Lackland Air 
Force Base. Appellant stated that he consulted his Attorney, Mr. Garéner, and 
that his Attorney drafted a letter for him which requested the agency to let 
him withdraw his agreement to accept the overseas assignment and thus remain at 
“Lackland Air Force Base. Appellant's Attorney submitted es Exnibit 4, a copy 
of the October 19, 1965 letter which appellant submitted to his agency request- 
Gng that he be permitted to withdraw fron consideration for the Vietnam assign- 
ment. 
Appellant identified a letter dated Cetober 22, 1965, signed by Dr. Morris 
Spector, as a medical opinien given with reference to the physical condition of 
Uns, Goldwasser, his wife, The October 22, 1965 letter was submitted and re- 
ceived for the record as Exhibit 5 since no objections were made to it. 


The witness testified that after he was advised by Colonel Coverdale that he 
was to go to Vietnam and that his request for release had been denied, he, 2p- 
pellant, petitioned his Congressman and had by this means secured relief in the 
matter. Appellant. stated that on November 22, 1965, Colonel Coverdale called 
him into his office and told him that he would not have to go to Vietnam on the 
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| temporary duty assignment, blaming Air Transport Command for making the mistake 
in the matter and that after receiving this news he, appellant, became “elated” 
believing that he would be continued on his assignment at Lackland Air Force 
Base, He recalled Mrs. Dorothy Hull, a supervisory instructor, making the re- 
mark, "we will get you yet.” SUR Oars S SSS S 


In commenting with reference to the agency's first charge, Mr. Goldwasser stated 


that on November 23, 1965, he was instructing his class and another ¢less, the 
latter being students assigned to Miss Glenna Eiland. Appellant stated that-the 
‘classroom was approximately eight by twelve, that ten students were resent and. 
that the other instructor, Miss Glenna Eiland was also in creamer! The class- 
room according to appellant, had one door, a few windows, and that wi ile the - 
door had a peephole in it, Mr. Goldwasser stated that he had not cbserved tir. 
‘Parks looking through the peephole and that Mr. Parks had not entered the class- 
room on that date. Mr, Goldwasser testified that on November 23, 1965, he did 
not tell tne class of foreign students that he grew up in the slums o£ New York, 
that as a metter of fact, he had not grown up "in New York and would not have 
made such a statement. The witness stated that when he worked in a ¢ommunity 
center on the lower east-side of New York, he was twenty-seven years) of age, not 


"growing up3" that he did not tell the class he had to overcome discrimination; 
that he did not tell the class he had been discriminated against sinte as-amat- 
ter of fact. he had not been discriminated avainst and that he had not during 

the teaching session deviated from his lesson plan "At the Dentist and How to. 
Test a Used Car." Appellant stated that while he had answered questions asked 

by the students, he had not deviated fronithe plan} He remarked that he had 
never _adaittet making such statements as referred to by the agency's first charge, 
thdt he had not been called into Mr, Parks's office on the afternoon of Noven- 
ber 23, 1965 and questioned concerning his teachings on that date and that as 4 
matter of fact, he first learned of. the alleged remarks when he- received the 
letter of charges seeking, his removal. He stated that Miss Eiland had been_in- 
the classroom until about_9:25-A.N, ‘snd he characterized the affidavits made by’ 
Miss-Eiland and Mr. Parks as being one hundred per cent "fabrication." 


Mr. Goldwasser stated that he had not conducted himself as alleged by the 
agency's second charge on December 2, 1965; that he had not made any of the 
statements set forth by the charge letter; that his religion would ipreclude him 
from making such statements; and that he had not been questioned on|the afternoon 
of December 2, 1965 by Hr. Parks concerning his teaching activities ion that date 
and that he had not been in the supervisor's office on the afternoon of Decem- 
ber 2. Mr. Goldwasser stated that he did not learn of the alleged December 2, 
1965 remarks until he received the agency's charge document. Appellant remarked 
that he was aware of the fact the appeals file contained affidavits! signed by 
Miss Elland, Mr. Garcia and Mr. Parks, and that the statements made|by these in- 
dividuals were one hundred per cent false. 


Appellant testified that he knew he was under investigation on December 24, 1965, 


since Colonel Coverdale called him into the office on that date and) told him 
that an investigation was being made; that no details were made know to him at 
that time; that his supervisor, Mr. Kroll, had no knowledge concerning the in- 
vestigation; end that at this time he, appellant, had been relieved) of his duties 
as an Instructor of foreign students and given a test in measurement assignment. 
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Appellant stated that he could recall a student asking a question during a train- 
ing session that took place in April or Mey of 1965 what he, appellant, thought 
about the Vietnam situation and that he had told the student that his stand was 

the same as the United States Government's position with reference to the Vietnam _ 
situation. Ee stated tnt common sense dictated instructors should avoid contro- | 
Nersial issues or matter and that he _had se avoided any controversial situations 
He-recalled that after He received the charge letter, he spoke to several of fis” 
foreign students during various coffee hours and that these students were sympa- 
thetic with him and from questions asked, they did not remember hit reking—any of 
the remarks referzed to by the agency's allegations. From remarks made by the 
students, he, appellant, learned that the agency was making an investigation 

talking to the students about him. On April 2, 1966,.he, appellant, re-. 

"marked that. he learned from a conversaticn with Lieutenant Alinia, that his, 
appellant's, former students had been told that "I had another job" and that 
apparently tke agency had informed 211 of the students since they were sympa- 
thetic to him that he, appellant, had been given another assignment. 


Hr. Goldwasser stated that the affidavit signed by Miss Eiland on December 21, 
1965, Exhibit 4X in the appeals file, could not possibly be a true statement 
of what took place since he, appeliant, did not have a newspaper with him in 
class on the morning of December 2, 1965, that he certainly would not have car- 
ried an old newspaper around with him, and thet research showed that the college 
girl who ‘set herself on fire, Patricia Conwey, was not concerned with the 
Vietnam situation ane had not died because of the involvement of that country 
in a War but had because of personal problems destroyed herself, The foregoing, 
_in appellant's opinion, clearly shows that he did not commit the December 2, 
1965 offense. y ; 


Appellent testified that an examination of the records of the San Antonio News 
disclosed that a story appeared in that paper on November 24, 1965 concerning 
a@-‘November 23, 1965 incident involving Patricia Conway, and that he had copied 
he story.” The copy work was submitted and received without objection as 
Exhibit 6. < x . y 


Under cross-examination, the appellant testified that he met Mr, Jack F. Buescher, || 
a Civil Service Commission representative, when the latter contacted him concern- 
ing the appeal filed with the Civil Service Commission. He remarked that when 
Mr. Buescher first talked to him, he, appellant, could not recall having received 
any warnings From his supervisors prior to Movember of 1965, but that he later 

- pemembered several occasions-when he had-been warned concerning the discussion 
of controversiz! matters in the classroom, He stated that the agency's charges 
were "one hundred per cent wrong” insofar as the allegations concerning the 
November 23, and December 2 incidents, were concerned, that he had not committed 
the offenses and that he had not been talked to on the afternoon of the involved 
dates concerning his teaching ectivities on such dates. He stated that he wes 
transferred, that is, placed uncer Mr. Socko on December 22, 1965, and that there- 

fore, in January of 1965, he wes no longer under the supervision of Mr. Kroll. 


Appellant stated that Miss Eiland had told him on several occasions that she felt 
he was an outstanding instructor, being highly complimentary to him; that he 
“could not recall ever having made the statements Miss Eiland asserted he had made, 
and that he assumed she had made a false representation in his case for the pur- 
pose of retaining her job, having no coliege degree and thus having to depend 
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apon the whims of Mr. Parks, Appellant affirmed his belief that those individ- 
tals who signed affidavits supporting the agency’ s allegations had made false 
statements and had lied in the matter to retain their positions under Mr. Parks. 
Appellant stated that he did not believe Mr. Parks was a religious man and that 
while he may have kept a Bible in his desk drawer, he had certainly lied in the 
case, Appellant stated that a had interviewed five of his former students, 
foreign students in the agency's Language School, that these individuals wanted 
to help him, that he had not secured written statements from them since he be- 
lieved they would appear to testify on his behalf at the time of the hearing, 
but that he had not personally asked the students to appear at the tine of the 
Commission's hearing since he understood from his SL ORneY, that he did not have 
access to these individuals. | 

After Mr. Goldwasser was excused from the witness stand, his Attorney, Mr. 
Gardner, asked the pprents Examiner to take judicial notice of the fourth para- 
graph of the Investigator! s note which indicated the Commission's representa~ 
tive was informed: by a- “Japanese Officer that he had no recollection of the ap- 
pellant. making remarks. concerning discrimination against Jews, etc. Mr. Gardner 
was informed that the complete report of investigation was part and parcel of 
the appeals-file and would accordingly be considered in adjudicating the_case. 
Mr, Gardner at this point called upon the agency's representative to produce 
testimony and/or statements from Lieutenant Haritos of Greece, Captain Samimi 

of Iran, Captain Mansoor of Iran and Mr, Tsougrakes of Greece, Mr, Gardner 
gtated that these individuals had informed the appellant that they had been in- 
terviewed by the agency and that therefore, Mr. Goldwasser wished to see the 
statements made by them, or to have them testify at this time. 


The agency’ $s representative, Captain Farfaglia, stated that the record as de- 
veloped by the Commission's investigation and inquiry speaks for itself with 
reference to the request made by appellant's Attorney. The agency's nepresent- 
ative stated that the agency had no authority or power to compel the attendance 
of the students; “hat the appellant and his Attorney knew where to contact thé 
students and. had been invited to make any contact they wished in the matter and 
that the burden of having the students appear as witnesses rested with the sppel- 
lant as stated by Regulation 752 of the Federal Personnel Manual. The agency's 
representative stated that the agency had no ‘statements from the students to 
present since they were not interviewed in the matter, 
| 
Mr, Gardner stated that the agency* Ss case had been presented but that /he would 
again like to direct the Commission's attention to his January-14 and 26, 1966 
letters concerning the appellant's desires with reference to the fore ign stu- 
dents. | 
Captain Farfaglia remarked that as an opening statement made on behalf of the 
agency, he would like to refer to Exhibits that appear in the appeals | file. He 
‘stated that Exhibits appearing the fille as A4, AS and A6, along with Exhibits 
4K, 4L, 4M, and 4N, showed that the agency's charges were based on fact, He 
stated the agency fn view of the record that had been developed by the 
Commixsionts inqziry had no further presentations to nshe. 


: 

Mr. Ceréner nucpected thet uritten arsurents be submitted. Captain Farfezlia 
agreed in the matter as cid tho Appeals Txoniner, It uns stipulated that 
written orewients geuld be sutpitted ard thot the arguncats vould he prenaced 


ana wailed so that they; wovic be in the Ballas Teslonal Gifices of the Civil 
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[Attachment 2 to Enclosure 24] 


HEADQUARTERS 
LANGUAGE SCHOOL, USAF 
32751H TECHNICAL SCHOOL USAF 


LACKLAND MILITARY TRAINING CENTER (ATC) 
LACKLAND AIR FORCE BASE, TEXAS 


TS-LS-CR 
Performance of TDY to Vietnam 


Mr David Goldwasser 


1. Reference is made to your letter dated 19 Oct 1965 in which you 
requested relief from assignment on TDY to Vietnam. After careful 
review and consideration of your request, the matter was discussed 
with staff agency representatives of Lackland Military Training Center. 
The currert persoanel manning status of the USAF Language School and the 
additional requirements for personnel to perform TDY to similar locations 
were also considered. - = 

% 
2. I feel that you are the best qualified fundamental English language 
instructor available to perform the required duties. Further, I feel 
that the personal reasons given in requesting relief existed and were 
well known to you at the time you agreed to perform TDY overseas. I 
have therefore not favorably considered your request. 


3. You are’ requested to expedite your processing to perform this TDY to 
yietnam. Refusal to perform this TDY will be grounds to initiate separa- 
tion action against you. It is requested that you advise me by letter 
within 48 hours of your intentions. 


Weatl/fpudl 


HAROLD F. COVERDALE, Lt Col, USAF 
Cornander 


[Attachment 3 to Enclosure 24] ie 
HEADQUARTERS 
LACKLAND MILITARY TRAINING CENTER (ATC) 
UNITED STATES AIR FORCE 
_ LACKLAND AIR FORCE BASE, TEXAS 


REPLY TO ; i 
ATIN OF: Issue Date: DEC 


Expiration Date: 


sussect: General Wotice of Keduction in rorce 


Troiniy is 
Leclstane fir i ‘oree Fase, TOXs 


ae 


1. In accordance with Part 351, U. S. Vivil Service hegulztions and 
AFR 40-361 you ere-notified that it will be necessary to effect a 
reduction in force in'the category of POCA which you now occupy. 
This reduction in forte is a result of a is Be 
Sraomstene Sreinias Tretrictoer Ft ea 


The current retention register for the position you occupy 
that See have deen reached for action in this reduction in force.| 


2. *he dz e of receipt of this notice constitutes the beginning of 
your thirty (30) calendar days' advence notice of reduction in force. 
A review will be ide imnuediately of available positions in the se 
pet2tive and commuting area to identify the best offer of position change 
that can de made in accordance with existing regulations. If it is not 
possible to withdraw tiis general notice or make an acceptable offer of 
position change, it will oe necessary to separate you. In the event it 
is deternined that a personnel action resulting in, reassignment »| Loss 
of grade, pay, or seoaration is necessary, you will receive 2 s: peeific 
notice to that effect at least five (5) calendar days prior to the 
effective date of the action. Such personnel action required as a 

result of this reduction in force will be effected only after the 
expiration of this thirty (30) days' advance notice period. | 


3. If this reduction in force would result in assignment to a position 
more than one grade lower than your current position you will be entitled 
to be monitored to other éir Force Bases in the comauting area. If you 
are monitored you will be entitled to a »yosition for which qualified if 
it is eithcr vacant or occupied by an employee in Tenure Group III, pro- 
vided that it is in a higher grade than the best offer thet can be made 
at Lackland °F3, but not higher than your current pesition. If oy 
monitoring, an offer can be mede to a position at another ‘ir Force Base 
in the comajuting area, which is in a higher grade than the best offer at 
Lackiand AFB, you will be offered a choice between the two positions. 

It is requested that you notify this office within three work days after 
receipt of this letter whether or not you desire to be monitored, | if 
appropriate, and the lowest zrade you will be willing to accezt, Py 
completing the statement at the end of this letter. 
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Itr, General Notice of Heduction in Force. 


4. If, at the expiretion of this thirty (30) days' notice period, 
you have received no renewal of this notice or further written notice 


specifying the action to be taken in your case, you will consider this 
seneral notice as cancelled. 


5. +the official records of retention registers, as well as other 
officiel records bearing on tnis case may be inspected at the Civilian 
Personnel Office, Puilding 2425. Ty, Yaul Click : » your 
Sapyloyee “kilization Officer, will answer any questions you may have 
and will explain your reletive starding on the retention register. 


6. This ceneral notice my not be appealed to the Civil Service 
Comnission. You may appeal to the Civil Service Commission at any time 
from the date of receiat of the specific notice but not later than ten (10) 
calendar days after the effective date of the personnel action. 


tt 


"4 


JOHN «. HOLLER 


Civilian 2ersonnel Orficer 


keceived: 


pede. IU - 
Date ae LS, ; 
Ber el atthe Ader 


Emonoyee'*s Signature 


—_—_—_——" fo, 
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[ 7 I do wish to be monitored and the lowest grade I will accest 
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(5 Fete, [US _ 


Dat ; PZ a 
F f See. CF OL a 


Envioyee's Signature 
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Lt. Colonel Harold F. Coverdale 
USaF eer Rea dou vuaxrters 
_Language School, panes 
Laciiand Military Traini 
Lackland Air Zorce pes, 


| 
| 
| 
| 
October 19, 1955 
| 
| 
| 
| 
| 


enter (AT 


“OS 
a 


‘ae 
Dear Colonel Covere ale 
: 4 
I an wei you with reference to my prospective 
assignment on TOY to Viet Nam. I was secently alezted foz this 
assignneat after I signed a docuinent stating that I wor 
willitig to take an overseas assignment. 


In fairness to ny family, 
possivle for me to accept en oversees |5 aoe 
time. X hope that in six months to 2 ee 
uwation will have cleared up so that i 
ang take an overseas assignment thet 
fox. 
eZ am afraid that in volunteering for an overs: assicn 
ment thet I was being completely selfish anu looking only’ te 
the rewards end the challenge of such an assignment and ignoz zi 
my family responsibility. My wife is 55 years of age and is 
presently going through menopause. She has been under treatment 
for this for several years. She is presently in the Santa Resa 
Hospital for a checkup Decause her condition has becone auch 
worse. She is generally suffering fxom high blood pressure 
diverticulosis, wanifested by dizz y ape2lis, spiit vision, 
heegaches end a nervous rash which breeks out in various 
of her Body. There is no question Spence this prospective over- 
seas assignment cf mine has contridbut e3 much to her condition. 


S 


$s 
SJR 


_ Ber prime anxiety is not so much for my safety 
it is for fete and keing left alone with a most difficult 
situstion that involves our oy daughter. I have not reade 
this @ Sees of public knowledge at the Language School be- 
- exuse it is ean acenutely personal thing and I co not wish 
inflict my personal prcblems uoon those wae employ me, bu 
nevertheless, the fect coes remain that we have had aa ex 
Gifficuit time with ovr only @aughter, Rhoda Beatrice ene 
who is pzesently twenty ysers of age. She is an extrene 
liant girl from the.point of view of her studies, but she has 
-been having extzrene problems dn making social adjustments. When 
she graduated from high school, she received several sehdlarships 
. | 


pecause of her high scholasti ievomenc, and she ha 
cently graduated fier colle however, 

that of making social eajuztmen 

anti-social behavior, she has keen 

and a psychologist for over three years. a3 crens 
critical tine in this chiid’s life, for this is the time that 
hes to leave the classrcom and go out into the worie. In the 
past, whea she has been faceé with the necessity of leaving wi 
is to her the security of 2 classroon, she has responded dy 
plete withdrewel, end that is the situetion which she finds 

self today. She is alene in New York City and is living in 
small one~xoon flat, whica is all that we can afford for her. 
She is Gesperately trying to get into medical scnool. _ She has 
taken-a series of examinations seelzing admission eithex to 
Columbia Medical School, Hew York University Medical School, 

or Albext Einstein Medical School. If she is accepted as a 
medical studeat by eny of these schools, it will again affore 
her 2 good measure of security and escape from the necessity of 
making the social edjustments that she is going to have to makxe 
in her iife. I fear, however, that by virtue of her psychiatric 
problems and background that she in 2li possibility wiil aot be 
accepted and then the critical ohase of her treatment: will be 
uooa us. In her trother’s condition, = simply cannot walk off 
end leave hex mother to face this probiem alone. I em sure that 
you, a3 a father ard a husbend, can appreciate the position i an 
ia. ; 


I must apologize to you for the problems that Z kaow 


that I heve created for you in conaectzon with this assignmen 
bet I am suce that you, a3 & fellow human being; can understan 
the reluctaace I have had in bearing these probiems to you. Z 
Gislike very much to have to Go it now. : 


- For the reasons sot forth above, I must reluctantly 
@ecline to accept an overseas assignment at the present tims, 
end I request that I de again considered for such an overseas 
assignment in six poaths to a year. J 

oth F “ 


woes 


he. fe Very truly yours, 


David Goldwasser 
Funderentals Section 
Language School, USaz 
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DEPARTMENT OF THE AIR FORCE 


HEADQUARTERS LACKLAND MILITARY TRAINING CENTER (ATC) 
LACKLAND AIR FORCE BASE. TEXAS 78236 


REPLY TO 


atrnor: JA wo 9 May 1966 


sussect: Hearing, Mr. David Goldwasser (DA-AE: GSY:et) 


ro. Hr. George S. Yrisarri, Appeals Examiner 
United States Civil Service Commission 
Dallas Region 
1114 Commerce Street 
Dallas, Texas 75202 


Please find enclosed as Attachment 1, ny closing argument and as 
Attachment a the summary Cte the e hearing. 


.e 


GAIL 7 
THEODORE S. heshl Captain, USAF 2 Atch 


Agency Representative 1. Closing Argument 
2. Summary of Hearing 


a es Se 


- 
REPLY TO 


ATIN OF: 


SUBJECT: 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS LACKLAND MILITARY TRAINING CENTER (ATC) 
LACKLAND AIR FORCE BASE. TEXAS 78236 


JA 9 May 1966 


Review of Hearing, Mr. David Goldwasser (DA-AE:GSY:et) 


Mr. George S. Yrisarri, Appeals Examiner 
United States Civil Service Commission 
Dallas Region 

1114 Commerce Street 

Dallas, Texas 75202 


1. On 23 November 1965 in” Building 7440, Lackland Air Force Base, Texes, 
the Appellant, Mr. Goldwasser, while instructing a class of foreign 
students consisting of,both those students assigned to his class and 

those assigned to Nrs{ Glenna Eiland, discussed discrimination against 

the Jews in America, stating that his people, the Jews, are discriminated 
against in America and that he has been discriminated against most jof his 
life, even in the USAF Language School. These statements were tiede in 

the presence of Mrs. Glenna Eiland who was present in the classroom (Ex 4-I). 
Later, that same afternoon, Mr. Parks called the Appellant to his office 

and confronted him with the report that had been made by Urs. Eilend. At 
that time the Appellant admitted to Mr. Parks that he had made these 
statements, explaining that they were "only the truth” (xs 4-H, As4). 

The ‘conversation between Mr. Parks and the Appellant was overheard by 

Mr. Simon G. Garcia (Ex A-5) and Mrs. Dorothy D. Hull (Ex A-6). 


2. On 2 December 1965 in Building 7440, Lackland Air Force Base, Texes , 
the Appellant again while instructing a combined class of foreign gtucents 
consisting of his own and those assigned to Mrs. Glenna Eiland, discussed 
the subject of individuals who had set themselves on fire relating sub- 
stantially as follows: "Those wonderful people who had the courage and 
nerve to burn themselves to death in protest of the wrong that our, 
Government was doing against the poor people in Vietnam; those people 
should be the real honored American heros and I wish that I had the nerve 
to do the same thing to protest the Administration's fighting in Vietnam." 
Once again, Mrs. Eiland was present in the classroom and above statements 
were made in her presence (Ex 4-K), In addition, Mr. Parks, during his 
routine procedure of checking classrooms, had stopped outside the toon 

in which Mr. Goldwasser was instructing, having noticed the word "inmolation” 
was written on the blackboard. Mr. Parks also heard the Appellant make 
the above statements to the combined class of foreign students. Later 
that afternoon, Mr. Parks called for the Appellant to come. to his office 
and confronted him with the charge. At that time the Appellant replied 
that he was only telling the students what he honestly felt and asia 

true American, he could say what he wanted (Ex 4-J). This discussion 
between Ur. Parks and the Appellant was overheard by Hr. Verne N. Sexton 
(Ex 4-L), Hr. Simon G. Garcia (Ex 4-M), and Mrs. Dorothy D. Hull (Ex 4-N). 
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3. Based on the above, the Agency respectively submits that the charges 
as stated are accurate and fully supported by the evidence. 


4, In answer to the above charges at the hearing, the Appellant first 
produced five character witnesses before the Examining Officer. ALL 
but Hr. Martin Epstein spoke derogatorily of Mr. Parks end the Language 
School administration waile praising the Appellant. Through these 
witnesses the Appellant vainly attempted to show a "conspiracy" lead 
by Mr. Parks to remove the Appellant from his position. 


5. The Examiner's attention is directed to the admitted prejudice on 
the part of each of these witnesses toward the USAF Language School, 
centered on Me. Parks because of his official position. Even the 
summarized testimony éstablishes the shallow basis for their opinions 
and clearly illustrates that each of these witnesses had their own 
personal axe to grind. In addition, the Examiner is requested to recal! 
the demeanor and hostile manner in which each of the above testified. 
Certainly all these factors substantially diminish their credibility 

as well as seriously question the relevancy and materiality of their 
testimony regarding the present appeal. 


6. Finally, the Appellant himself took the stand and upon direct 
examination vehemently denied the charges. Upon cross examination, 
however, his denial became less vehement and on several occasions were 
based cn lack of memory, to wit: his students may have asked some 
ee concerning such topics but he could net specificaliv remeber 
discussing same. Appettant tikewis® could offer no explanation of «hy 
Mrs. Eiland, wrone acknowledged was present in his class with his 
permission, would make such statements against him other than she «as 
obviously lying fer Mr. Perks for fear of losing her own job. 2 


7. The Examiner's attention is invited to the many inconsistencies 

in the Appelient's testimony, the most glaring of which was his denial 
of any knowiedge of the charges until the letter of removal in January 
of-1966. Appellant vehemently genied having talked to Mr. Parks on 
the afternocns of 23 November 1965 and 2 December 1965. However, the 
independent investigation by the Civil Service Commission corroborates 
the fact that on both occasions, hr. Parks did speak end confront the 
Appellent with his transgressions. In fact, the Appellant himself 
acknowledged to Mr. Jack Buescher that he could not rec2ll having 
received any warning from his supervisors prior to November 1965 (page 
2, Mr. Buescher's report). Thus, the Commission's own investigation 
in this matter thoroughly corroborates the Agency’s position. 


8. In conclusion, the Agency respectively submits the removal action 
is fully supported by the evidence and is thereby warranted. 


I ——__f7 . % 
t(teyeddaa*- 3 
THEODORE S. FARFA 14, Captain, USAF Copy to: Mr. James fF. Gardener 
Agency Representative ; 


2 
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. aa Law OFFICES or Sa 
_ DrBReELL, GARDNER, Dotson, & CouLrEeR 


PETROLEUM CENTER, B-112 


900 N.C. MILITARY ORIVE 


Sax Antonio, TExas 78209 
TRELLIS OC1@RELL : May 20, 1966 


. JAMES F.GARCNER 
Sam J. COTSON 
LUTHER COULTER 
Mr. George S. Yrisarri, Appeals Examiner 
United States Civil Service Commission 
Dallas Region 
.1114 Commerce Street 
Dallas, Texas 75202 a 
\ . 5 : : ! 
~*< -2.:. IN RE: Appeal of Mr. David Goldwasser 
. - i a ae : r i 
Dear Mr. Yrisarri: ' 


We have reviewed the copy of the summarization of the 

hearing. There are set forth below our exceptions to the summary : 
| 

1. Page 11, fourth paragraph. Under eross-examination 
the ‘appellant testified that he met Mr. Jack F. Buescher, a Civil 
Service Commission representative. Generally the appellant tes- 
tified that when he first talked to Mr. Buescher the appellant 
could not recall having received any warnings from his supervisor 
prior to November, 1965, but that he later remembered several 
occasions when he had been warned concerning the discussion of 
controversial matters in the classroom and he then televHoned 
-Mr. Buescher to tell Mr. Buescher what he had subsequently re- 
called with reference to the warnings. The portion with reference 
to Mr. Goldwasser having telephoned Mr. Buescher was omitted from 
the summary. | 


: 

- 2. Page 12, second paragraph. Before Mr. Goldwasser 
left the witness stand, he specifically testified to the fact 
that he had talked to the following students in his class: 


a. Lt. Haritos of Greece 

b. Captain Samini of Iran 
¢. Captain Mansoor of Iran 
d. Mr. Tsougrakis of Greece 


He talked to these foreign students who were in his classes on 
the days in question, and each of them advised Mr. Goldwasser 
‘that they had been interviewed by the Agency and each of them 


Mr. George S$. Yrisarri 
May 20, 1966 


Page Two 


told Mr. Goldwasser that they had in turn told-.the Agency 
investigators that Mr. Goldwasser had not made the statements 
attributed to him in the charges. This testimony was conm- 
pletely omitted from the summary. ; 


3. Page 12, second paragraph. After Mr. Goldwasser 
left the witness stand, I, as attorney for Mr. Goldwasser, asked 
the Appeals Examiner to take notice of the investigator's note 
to the effect that Major Junkichi Imata, the senior officer from 
Japan, and one of the. appelant's former students, stated that 
while he was in the appellant's class he had no recollection of 
the appellant making ‘any remark concerning discrimination against 
Jews or_any discussion concerning people who committed suicide by 
burning themselves-' He stated that he was not familiar with the 
word “immolation." | The underlined portion of the above quoted 
testimony was omitted from the summary. 


You will find enclosed the summary to which the excep- 
tions have been taken, appropriately signed by the appellant and 
myself as his representative. 


ry tz yours, 
p Sf ie 
James F. Gardner 


JFG: jw 3 
Enclosure a 
cc: Mr. David Goldwasser 
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LAW OFFICES or ms 
DIBRELL, GARDNER, Dotson, & GOULTER 


e PETROLEUM CENTER, O-1I2 
BOO N.E. MILITARY ORIVE 


Sax ANTONIO, TEXAS 78209 
7. KeLUIs DIORELL May 23, 1966 


JAMES F. GARONER 
BAM vy. OOTSON " fa 4-3228 
LUTHER COULTER 


Mr. George S. Yrisarri, Appeals Examiner ' AIR MAIL 
United States Civil Service Commission t 

Dallas Region . 

1114 Commerce Street 

Dallas, Texas 75202 


“In RE: Appeal of David Goldwasser 
: : 

| 

| 


Dear Mr. Yrisarri:..*- 
Vac aso 

Since the hearing in this case-~on Sunday, May 22, 1966, 

to be exact--additional evidence has been obtained in this case 

that I desire to submit to you for your consideration. 


| 

Mr. and Mrs. David Goldwasser were downtown in San Antonio 
on Sunday evening attending the Majestic Theater, and upon leaving 
the theater they bumped into Captain Samini of Iran. Captain 
Samini inquired of Mr. and Mrs. Goldwasser as to the status of 
this case and advised Mr. and Mrs. Goldwasser that the Iranian 
students were discouraged by the Agency from testifying on his 
behalf and that consequently the Iranian liaison officer had in- 
structed the Iranian students not to testify or involve themselves 
in this case. He said specifically that Colonel Coverdale of the 
Language School was a close friend of the Iranian liaison officer 
and that Colonel Coverdale was the Agency representative that dis- 
couraged the students from testifying. | 


. 


| 
Captain Samini advised, however, that since he was about 

to leave the Language School and since he was superior in rank 
to the Iranian liaison officer that he was not afraid to tell what 
the facts were and asked for an opportunity to do so. Since it 
was Sunday evening and there was no one available to take a full 
statement or affidavit from him, Captain Samini took Mr. and Mrs. 
Goldwasser across the street to the Gunter Hotel and there they 
borrowed some stationery. Captain Samini wrote out in his own 
handwriting the enclosed statement which he swears by “on my 
honor ‘as a captain of Iranian Imperial Army." i 

| 

| 


Mr. George S. Yrisarri 
May 23, 1966 
Page Two 


‘As can be seen by this statement, Captain Samini affirms 
and corroborates the testimony of the senior Japanese officer in 
the class, that the charges against Mr. Goldwasser are untrue. 


‘Captain Samini advised Mr. and Mrs. Goldwasser that should 
any Agency of the Government of the United States desire to inter- 
view him further about this matter, he will be only too happy to 
fully cooperate. 


ae 


A carbon copy of this letter is being forwarded to the 
Agency representative,. together with a copy of the statement of 


Very tr ly urs, ; 
| cand 
J 


Captain Samini. me 
= ot 


ames F. Gardner 


JEG: jw \. 

Enclosure 

ec: Captain Theodore Farfaglia 
Office of the Judge Advocate 
Lackland AFB, Texas 
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[Enclosure 31] 


IN REPLY PLEASE KEFER TO 


A0DaCss: 
DMACTORIONXAS RECIONS UNITED STATES CIVIL SERVICE COMMISSION - 


WS. CIVIL, SERVICE COMMISSION 
1114 COMMERCE STREET DA-AE: APP 
DALLAS. TEXAS 75202" -AE? 
Bs DALLAS REGION “ 
COMPRISING TEXAS, OXLAMOMA, LOUISIANA, AND ARKANSAS YOUR REFERENCE 


OFFICE OF THE DIRECTOR, DALLAS, TEXAS 75202 
Hay 26, 1966 


AIR MAIL ; 
——— x | 


Director of Civilian Personnel i a 
teadquarters, U.S. Air Force APPEAL OF: 


Departzent of the Air Force. j 
Washington, D.C. 20330 _ DAVID GOLDWASSER 


Dear Sirs 
_... Enelosed herewith. is .a.capy of the findings and. recommendations 
' {n the above styled case. The appeal was considered and adjudi- 


cated under Pert 752B. of. the.Civil Service Regulations. 
‘N 


For the Regional Director 


GEORGE S. YPISARRI 
Appeals Examiner 


Enclosure 
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UNITED STATES CIVIL SERVICE COMMISSION 
DALLAS REGION, DALLAS, TEXAS 


APPEAL OF HR. DAVID GOLDWASSER UNDER SUBPART B 
OF PART 752 OF THE CIVIL SERVICE CONHISSION REGULATIONS | 


sy - PART I. INTRODUCTION 


Mr. David Goldwasser, 2515 Clara Lane, San Antonio, Texas, appealed to the 
Civil Service Commission from a personnel action accomplished by the|Con- 

mander, Headquarters ‘Lackland Military Training Center (ATC), Lackland Air 
Force Base, Texas, in' removing him on February 12, 1966, from the position 
_ of Supervisory Training Instructor (Language) GS-9, $7733 per annum. | 


Mr, ‘Goldwasser presented satisfactory evidence of his entitlement to appeal 
to the Civil Service Commission. He has a competitive status and he has 
-completed a probationary period. The adverse action appealed, a removel 
accomplished by an administrative officer so acting, falls within the pur- 
view of the regulations. The appeal was filed within the Commission’ s 
established time limit. : 


Appellant chose not to file an administrative appeal. He elected to have a 
hearing held in connection with his appeal to the Civil Service Commission 
and a hearing was held at San Antonio, Texas, cn April 27, 1906. The hear- 
ing was reported in summary form and was accepted by the agency. Exceptions 
taken by the appellant to the summary have been granted. 


PART II. ANALYSIS AND FINDINGS 


By letter dated and received January 10, 1966, Mr. Goldwasser was advised 
of a proposed personnel action which would remove him from the Government — 
Service. This document signed by Mr. Cortez Parks, Chief, Pundanentel Sec- 
tion, informed appellant specifically and in detail of the reasons for the 
proposed adverse action, allowing him a reasonable length of time, seven 
work days, in which to file an administrative reply. Appellant filed a 
written answer with his agency under date of January 14, 1966. After con- 
sidering’ the reply, the agency advised Mr. Goldwasser by letter dated and 
received January 25, 1966, that an adverse determination had been reached 
in the case. The decision, signed by Mr. Cortez Parks, Chief, Fundamental 
Section, set forth the reasons finally relied upon for the agency's ‘removal 
accomplished on February 12, 1966, Appellant was retained in an active 
duty status during the advance written notice period.. He was inforned of 
his appeal rights in the matter. : ay 

. | 
In view of the above showing in the record and following a careful review 
of the appeals file, it must be concluded that the agency has complied with 
the procedural requirements of controlling regulatioris, Thus, the merits 
of the case must be considered. = ais { 
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Mr. Goldwasser has been retloved from the service based upon charges which 
read as follows: : 


PLO we 
er 


"It is proposed to remove you from your position with the United States 
Air Force for conduct prejudicial to the interests of the United States 
Government not earlier than 30 days after receipt of this letter. You 
had been warned on numerous occasions, specifically on or about 6 Decen- 
-ber 1960, 14% March 1961, 17 November 1963 and 20 September 1964 that 
controversial subjects must not be discussed with foreign students in 
-the classroom. Despite this you made the following ‘statements to for- 
eign students: 
AS : 

a. At approximately 0900 hours, 23 November 1965, in Building 

7440, Lackland AFB, while you were instructing a class of for- 

eign students in your official capacity as a language instruc- 

tor, USAF Language School, you told your class substantially as 

follows: You grew up in the slums of New York and had to over- 

come discrimination against the Jews and you stated that your 

peopie, the Jews, are discriminated against in America and you 

have been discriminated against most of your life and even here 

in the Language School. Later in the afternoon when I called 

you to my office you admitted you made these statements and 

when I pointed out to you the reasons you must not make such 

statements in front of a class of foreign students, your reply 

was that your statements "were only the truth." 


be On 2 December 1965 in Building 7440, Lackland AFB, while you 
were instructing a class of foreign students in your official 
capacity as a language instructor, USAF Language School, you 
breught up the subject of individuals who had set themselves on 
fire and you told your class substantially as follows: Those 
wonderful people, who had the courage and nerve to burn theme 
selves to death in protest of the wrong that our Government was 
doing against those poor, helpless people in Vietnam by fight- 
ing the terrible war against them, should be honored as the 
real American heroes. You stateé you wished you had enough 
"guts't to do the same thing against the present Administra- 
tion's policies in the war in Vietnam. When I discussed your 
‘statements with you that afternocn, you answered that you only 
were telling the students what you honestly felt and that es a 
true American you could say what you wanted." © : 


Mr. Goldwasser has vigorously denied the charges made by the agency with ref- 
erence to the November 23, 1965 and December 2, 1965 incidents, contending 
he did not conduct himself as alleged by the charge letter. He has neither 
denied nor affirmed the, specific:assertions made by the agency with reference 
to four warnings ellezeily issued prior to November 23, 1965, Thus, appel- 
lant feels that since he did not commit the two offenses charged by Lackland 


Air Pee Base, he should be restored to the position from which he was re- 
moved, 
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By statements made for the record on his behalf by his Attorney, and |by tes- 
timony given at the time of the hearing, Mr. Goldwasser in addition to deny- 
ing the charges, contends he could not have made the November 23, 1965 state- 
ment Since he was born in the State of Massachusetts and grew up in that 
State and not in the city of New York, Ke further remarked that he had never 
been discriminated against because of his religious b eliefs and for that 
reason would not have made a remark claining he had been so discriminated 
against, and that as a matter of fact, the November 23, 1965 incicent was not 
called to his attention until he received the agency's notice of proposed ad- 
verse action. 

; | 
In commenting with reference to the December 2, 1965 charge, Mr. Goldwasser, 
along with statements made on his behalf by his Attorney, related that he 
was of the Jewish faith, that he lived his religion, and that his religion 
forbid suicide as well as the destruction of a body. Appellant further re- 
marked that he had not been questioned on the afternoon of December 2, 1965, 
by his supervisor concerning his teaching activities on that date and that 
he first learned of this alleged incident when he received the agency's 
notice of proposed adverse action. Mr. Goldwasser indicated by testimony 
given at the time of the hearing that his personal views concerning the 
Vietnam situation did not differ from the U.S. Government's position. 


| 
The appellant contends that while the agency apparently made an investigation 


in his case and interviewed the foreign students that were in attendance at 
the November 23, 1965, and December 2, 1965 classes, the results of the 
investigation including statements made by the foreign students had not been 
made available to him, He testified that he had conversations with several 
of the foreign students and that these students told him they did not recall 
hearing him make any remarks identical to or similar to those set forth by 
the agency's charges. : “? 

3 | 
Mr. Goldwasser contends that he was removed from the service simply because 
he was successful in resisting an. agency effort to send him overseas 
Vietnam. In this connection, the appellant detailed for the record, jthe 
circumstances surrounding the fact that after he volunteered for the over- 
‘seas assignment, he asked to be relieved because of his wife's illness and 
when this plea did not rescind the overseas order, he petitioned his |Congress- 
man and in that manner finally was able to have his overseas assignment can- 
celled. This, according. to the appellant, created ill feelings on the part 

of his supervisor and’ other. officials and finally resulted in the accomplished 
discharge. 4 . | 

Mr. Goldwasser characterized affidavits made by agency employees supporting 
the agency's charges as “one hundred per cent false" stating that while a 
fellow instructor, Mrs. Eiland, had been present in the classrcom on |Noven- 
ber 23, 1965 and December 2, 1965, his supervisor, Mr. Cortez, had not been 
in the classroom on either occasion, Appellant denied writing the word 
"immolation"t on the blackboerd of his classroom as claimed by his supervisor 
on December 2, 1965, and that he had not, contrary to en affidavit signed by 
a fellow instructor, had in his possession a newsparer while instructing a 
class on December 2, 1965, In connection with the latter, appellant’ testi- 
fied at the time of the Commission's hearing that he had searched the files 
of a San Antonio newspaper and had made a copy of a story appearing in the 
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paper on November 24, 1965, concerning an Sncident involving a college girl 
in Westchester, Pennsylvania, who because of a disappointed romance, had set 
hersel® afire and thus committed suicide. Appellant stated that the news~- 
paper story was not concerned with the Vietnam war, that he did not make a 
habit of carrying old newspapers with him and thet he had not as esserted 
by the fellow instructor, discussed any such newspaper article. 


Appellant contends that his lesson plans for the two involved dates were 
concerned with subjects "completely alien to any possible discussion 
along" the lines connected with the remarks allegedly made as referred to 
by the agency's crarres, and—that since he always followed his lesson vlan, 
he would have had no reason to make the claimed "controversial" statements. 


The appellant intréduced a number of witnesses at the hearing who testified 
that while he, Mr. Goldwasser, enjoyed a good reputation for truthfulness 
and veracity, his supervisor, Mr. Parks, did not have such, a reputation. 


In this connection a candy company sales representative, Mr. Robert M, Peak, 
testified that he had been employed at the agency's Language School for ao 
period of approximately six months ending in July of 1963, working for a 
contractor, and that from remarks made by other agency employees, he felt 
Mr. Cortez Parks's reputation for truth and veracity was,"fair" and that he 
personally would have "difficulty" believing Ur. Parks's sworn statements. 
This witness stated that he knew the appellant as an employee of Lackland's 
Language School and as an instructor of a Language Scheol conducted by the 
¥.M.C.A. and that he believed Mr. Goldwesser to be a religious man with a 
. good reputation for truth and veracity. 


Mrs. Katie Clatie Eleanor Clerk Judy testified she had worked at the Language 
School at Lackland Air Force Base for a six-weeks period ending in September 
ef 1962. at which time ‘she was employed by a contractor and that in this re- 
spect she becane acquainted with Mr. Cortez Parks. The witness expressed 2 
belief that a “corrupt system’ was operating under Hr. Parks's supervision 
‘since it appeared the Language School fired all employees holding Doctor and 
Master degrees, retaining less qualified employees in teacher assignments. 
Mrs. Judy arrived at the "corrupt" conclusion also because of the fact tr. 
Parks was a member of ‘the Civil Service Committee responsible for evaluating 
epplicants for Federal employment and hed in this capacity participated in 
the rating of her application fer Federal employment. In this connection, 
Mrs. dudy stated that she had not been graded high enough to be selected for 
Federal employment, and since she had received a Doctor's degree in Education, 
she felt the examining committee was "corrupt." — 


Mrs. Judy after testifying she became acquainted with the appellant through 
his employment at the Lackland Language School, expressed a belief that he, 
Mr. Goldwasser, was a'truthful, religious man, enc that he would not perjure 
himself evén to save his own job. pi Ciel 


common neers semen an! — - < 
— --- a 


Mrs. Prudence H. Coker testified at the time of the hearing that she had 
worked for the Language School for a period of three months during 1962 and 
for one month in 1966, remarking she had been discharged from such employ- 
ment in 1966, and that she had not appealed the removal to the Civil Service 
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Commission since she did not have permanent status, This witnéss stated 
that she knew Mr. Cortez Parks through her employment at Lackland Air Force 


Base and that she would not believe him even "if he swallowed a Bible." 
= << | 


“Wi. Kenneth G. Kroll testified he had been discharged from employment with 

the Langage School by Mr. Cortez Parks after eleven years of service. He 

stated that the discharge had been appealed to the Civil Service caine 

sion and that his case was currently pending adjudication. 
P | 

Mr. Kroll remarked that the appellant's supervisor, Nr. Cortez Parks, kad 

a “very bad" reputation for truthfulness and veracity, that he could not 


be believed under oath, and that he had known Mr. Goldwasser for seven years 
and that the appellant enjoyed a "good" reputation for truthfulness) and ver- 
acity. The witness expressed a belief that Ur, Goldwasser was a religious 

man and that he would not perjure himself. ' lie 


, as 
Mr. Martin Epstein, a San Antonio, Texas businessman, testified that he was 
President of a local Synagogue, 4 Rabbinical student and a Theologian, and 
that the Jewish religion forbid suicide as well as cremation. This witness 
testified he had known the appellant for approximately nine years, that the 

- appellant was a religious man, one who practiced and lived his religion and 
that Mr. Goldwasser's reputation for truthfulness and veracity was good. 


- | 
In affidavits signed,for the record, Exhibits 4-I and 4-K, Mrs. Glenna 
Eiland stated that shejoccypied an Instructor position as the Lackland Air 
Force Base Language School and that on November 23, 1965, at which [time the 
appellant was teaching "both his class and my class," she "went into the 
classroom to observe his teaching." Affiant remarked that the appellant 
while discussing the word "discriminate" and its various synonyms, told the 
students he "grew up in the slums of New York and had to overcome the dis- 
crimination against the Jews and he stated that: his people, the Jews, are 
discriminated against in America and he hes been discriminated against most 
of his life, and even here in the Language School. He went on to say that 
his true homeland is Israel." Mrs. Eiland stated that the appellant's re- 
marks upset her since she did not feel the classroom was the proper place 
for the appellant to make them and that she reported the incident to Mr. 
Simon Garcia. - F 


Mrs. Eiland stated that on December 2, 1965, the appellant while teaching 
"*hoth my students and his students" discussed an article appearing|in a news- 
paper concerning a college girl who set herseif on fire and that the students 
were told "those wonderful people with the courage and nerve to burn them- 
selves to death in protest of the terrible fighting in Vietnam against those 
poor people should be the real honored American heroes and I wish 1 had the 
nerve to do the same thing to protest the Administration's fighting in 
Vietnam." Affiant remarked that the discussion which "amazed" her) hed been 
reported to the Section Supervisor, Mr. Cortez Parks, 

| 

Mr. Cortez Parks, Chief, Fundamental Section, stated under oath, Exhibits 
heH, 4-J and A-4, that after a report had been given him on November 23, 
1965, by tr. Simon Garcia and irs. Glenna Eiland, that the appellant had 
made remarks in his classroom concerning discrimination against Jews and 


saying that he had been discriminated against most of his life and| even at 
| 
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the Language School, "I called tr. Goléwesser in and told him what had been 
reported to me.” According to ir. Parks, the appellant admitted making the 
statements, edvising that they "were only the truth.” Affiant remarked that 
he informed Mr. Goldwasser not to discuss “controversial, political or relig- 
Sous questions in the classroom or to deviate from the’ lesson plan in any, 
way. Mr. Goldwasser promised that he would never do it again.” 


Mr. Parks remarked that while making a routine check of classrooms on Decem- 
ber 2, 1965, he visited ir. Goléwesser'’s room and stopped to observe the in- 
struction being given. | Affiant related that he noticed the word "immolation” 
on the bosrd and that he overheard the appellant telling students "that those 
wonderful people who hed the, courage and nerve to burn themselves to ceath in 
protest of the wrong that our Government was doing against those peor helpless 
people in Vietnam by fighting the terrible war against them should be honored 
as the real American herbes. He stated that he wished he had ‘guts’ to do 
the same thing in protest to the present Administration's policies in Vietnam. 
I was shocked and angered to hear Mr. Goldwasser make such a statement in his 
official capacity; however, since he immedgiately changed the subject, I de- 
cided not to interrupt him at that time but to discuss the matter with him 
later in the day." 

Affiant stated that he called Mr. Goldwesser into his office on the afternoon 
of December 2, 1965, informing him that "I had overheard him telling the stu- 
dents that the people who had burned themselves in protest to the war in 
Vietnam should be honored as the real American heroes, and he answered that 
he was only telling them what he honestly felt and as a true American he 
could say anything he wanted to. Sol reminded Mr. Goldwasser that on many 
previous occasions he was told not to taix about politics in the classroom, 
that the students think that a teacher is expressing an American opinion and 
not his om, I told him that he was then dismissed. Later on in the after- 
noon about 1530 hours I called him back and I told him what he had done was 
very serious and I didn't know what action might be taken but I felt he was 
really cut in left field." 


The Section Chief stated that he had personally warned Mr. Goldwasser on 
December 6, 1966, March 14, 1961, November 17, 1963, and September 20, 1964, 
that these warnings had been recorded in summary form. 


In affidavits signed for the record, Exhibits 4-é and A-5, Mr. Simon Garcia, 
Supervisory Training Instructor, steted that in November of 1965, a report 
given him by Mrs. Eiland that the appellent had made remarks concerning dis- 
crimination of Jews in his class of foreign students, had been passed on to 
the Section Chief, Mr. Cortez Parks. Affiant stated that Mr. Parks had 
called the appellant to his office "which is next to mine and separated by 
a glass partition, which extends up for about six (6) feet and that during 


a conversation héid between the Section Chief.and Mr. Goldwasser, he, affiant, 
heard the appellant admit that he had made remarks to his class of foreign 
students that the Jewish people had been discriminated against and that he 

had also been discriminated against with the discrimination continuing 


“even here in the Language School." : 


Mr. Garcia recalled overhearing a conversation that took place in Mr. Parks's 
office on the afternoon of December 2, 1965 between Mr. Goldwasser and the 
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Section Chief. In this connection affiant recalled that Mr. Goldwasser in 
answering 2 question asked by Mr. Parks why he was discussing polities in 
his class had remarked that he was not discussing polities but had only 
"told the students that he felt those people who burned themselves in pro- 
test against the American policy toward Vietnam was a wonderful and coura- 

_geous thing and that he wished he hed the courage to protest the same as 
they did, but that jt was against his religion. Mr. Goldwasser said/he had 
a right to say how hejfelt about the war in Vietnam. Mr. Parks said|in a 
very loud voice that he didn't give a damn how anyone felt or what they 
said, but that the classroom was not going to be used as a political arena; 
that its sole purpose was to teach English." | 


. - ot | 
Mrs. Dorothy D. Hull, Supervisory Training Instructor, stated in affidavits 
signed for the record, Exhibits A-6 and 4-N, that after Yrs. Eiland had 
told her in November of 1965 that the appellant had made the renarks! con- 
cerning discrimination of Jews before his class, she next heard about the 
situation when the Section Supervisor called Hr. Goldwasser into his! office 
"which is completely non-private (separated from mine by glass partition in 
the same room), at which time "I heard Hr. Parks tell lr. Goldwasser, ' lr. 
Goldwasser, I have told you many times not to discuss politics, rece) or 
religion in the classroom to the allied students. It was reported to me 
that you had said in the classroom to the students that you were a Jew, and 
that your people had always been discriminated against, and that you were 
even discriminated against here in the Language School.' Mr. Goldwasser then 
replied something to this effect, 'I thought this was a free country and 
that I had freedom of speech.’ Mr. Parks then retorted something to the 
effect, 'Certainly you have but it is a policy not to discuss these things 
in these classrooms of allied students." 


° | 
Mrs. Hull remarked that on the afternoon of December 2, 1965, while on a 
break, she was startled” by a loud conversation that took place between 
Mr. Parks and Mr. Goldwasser. Affiant's version of the conversation reads: 
"Mr, Parks asked Mr. Goldwasser why he was discussing politics in tile class- 
rom. Ur. Goldwasser denied the discussion of politics since he had only 
told thé students that he felt those people burned themselves in protest 
against what America was doing to their people, that he thought these burn- 
ing actions were very wonderful and courageous, and that he wished he had 
the courage to do the same thing. Mr. Goldwasser further stated that he hac 
a right to say how he felt about the war in Vietnam. Mr. Parks's voice hecame 
even louder as he said he didn't give a damn how anyone felt or what they 
said, but the classroom was not going to be used as a political arena. Mr. 
Goldwasser was not listening too well, as he kept interrupting Mr. Parks 
to talk. Mr. Parks repeateély told him to ‘shut up" and listen. The final 
remark I heard Mr. Parks say was, ‘Dave, I have told you many times not to 
discuss Controversial issues in the classroom, This is very serious.‘ 
: mae 
Mrs, LaVerne M. Sexton, Clerk-Typist, stated under oath, Exhibit hel, that 
on December 2, 1965, while sitting at her cesk "just outside Mr. Cortez 
Parks office" she heard the section supervisor advise the appellant that a 
report had been made that he, tM. Goldwasser, told his class that the people 
who had burned themselves jn protest of the war in Vietnam should be honored 
as real American heroes and that Mr. Parks had informed the appellant that 
the classroom:was not the proper place to air a person's feelings ions 
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political or controversial questions. Mrs. Sexton stated that the appeilant 
made the remark he thought-he had the right of free speech and that he there- 
fore, saw nothing weong with saying how he felt concerning matters. 


According to the affiant, ifm. Parks informed the appellant he did not have 
the right to deviate from a lesson plan or to discuss politics in class 
and that when Mr. Goldwasser expressed a belief that he still believed the 
people protesting the war in Vietnam were in the right, Mr. Parks renarked 
"he had told Mr. Goldwasser many times before that the classroom was not 
the place to discuss these matters since the foreign students assume that 
what the teacher says is what all Americans feel. He told Mr. Goldwasser 
this was a very serious matter." : 


The record contains, Exhibit A-2, a copy of supervisors’ comments which 

noted for the record warnings which allegedly had been made in Mr. Goldwasser's 
case on December 6, 1960, March 14, 1961, November 17, 1963 and September 20, 
1964, cautioning him concerning the discussing of controversial matters in 

the classroom. 


The record shows that during the course of the personal investigation con- 
ducted in the case by the Civil Service Commission an attempt was made to 
contact and secure affidavits from the foreign students who were in attend- 
ance at the involved November 23, 1965 and December 2, 1965 classes. The 
students, all foreicn officers and not employees of the U.S. Government or 
subjeet-to the military jurisdiction of the U.S. Air Force, declined to make 
affidavits in the matter. One of the students, Major Junkichi Imata, who 
was in the December 2,'1965 class, did make an oral statement to the Commis- 
sion's Investigator, remarking he had no recollection of Ur, Goldwasser mak- 
ing any remarks concerning discrimination against Jews or any discussion 
concerning people who commit suicide by burning themselves. This orficer 
further stated that he was not familiar with the word "inmolation."” 


Subsequent to the completion of the investigation and the personal hearing, 
the appellant's Attorney submitted as additional evidence, a May 22, 1966 
statement signed by Captain Manucher Samimi in which the Captain asserts he 
was present on November 23, 1965 and December 2, 1965, in the appellant's 
classes'on those dates and that he did nct hear Mr. Goldwasser discuss 
“discrimination of Jews and himself in the United States. Nor did I hear 

him discuss on those dates any of the Vietnamese burning themselves for any 
cause. ‘I even never heard of the word “immulation" which lir. Goldwasser 

was supposed to have discussed in class. I and my Iranian friends in that 
instructor class found Ur. Goldwasser very energetic and a very fine teacher." 


In his letter of transmittal, the appellant's Attorney advised that Er. 
Goldwasser met Captain Samimi by chance in downtown San Antonio while 
leaving a theater and that by borrowing some stationery from a hotei across 
from the theater, it: had been possible for a statement to be secured in the 
matter. wee 


After carefully considering the record in this case, we must conclude that 
substantial evidence supports the agency's allegations. The appellant's 
ease does not have such support. The record does not show, as asserted by 


‘ appetient*s Attorney, that the "essence of the charge against" Nr. Goldwasser 
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was that he after teaching foreign students for seven years "suddenly" lost 
his "sense of decorum and" made certain controversial remarks. The record 
shows, as’ stated by the agency's charge letter, that Mr. Goldwasser hac been 
warned as early as December of 1960 to refrain from presenting controversial 
subjects to his foreign students. He continued to conduct himsel= gontrery 
%&} standards that had been repeatedly explained to him. ‘Thus, the agency's 
ellégations being supported by evidence of record must be sustained. 


“ . PART III. DECISION 
Since evidence of record does support the agency's contentions and they have 
properly processed the removal, their case must prevail. In this connection 
careful consideration was given to all of the cententions made by the appel- 
lant's Attorney before the above finding was made in the'case. Specifically, 
we do not believe there was precedural error committed by the agency! because 
of their failure to have all of the foreign students attending the November 23, 
and December 2, 1965 classes available at the hearing as witnesses. The 
record clearly shows that the students were not agency employees, and that the 
agency had no authority to compel their attendance as witnesses. The record 
clearly shows that the appellant and his Attorney were advised on several oc- 
easions that they should make their owm arrangements for the appearance of 
witnesses and they were told how to make contact with the foreign students._ 
While the appellant, according to his testimony at the time of the hearing, 
contacted several of the foreign students and discussed his case with them, 

he stated he did not personally ask the students_to appear as _hearinz wit- 
messes. The record further indicates that the involved students were not 
interviewed by the agency and did not furnish statements concerning [the | 

case. . : 


The objection made by appellant's counsel to the fact a, verbatim trans- 
cript was not prepared with reference to the Commission's hearing has 
been noted. The reporting of the hearing was accomplished in keeping 
with the Civil Service Commission's rules and regulations, Thus, the 


objection is lacking in merit. = 
Careful consideration wes also given to a contention made by eppellant's 
Attorney that there was procedural error since the agency's charge letter 
did not cite ‘a precise agency regulation that had been violated. Control- 
Eng regulations do riot require an agency to make: such. a-¢itation in /their 
notices. Therefore, this ‘contention has no merit. ; : 
| 


"Ix view of the above findings and since the appellant's removal was proces- 

vo sed in keeping with the procedural requirements of controlling regulations, 
| the appeal must be denied. This finding takes into consideration the fact 

| we believe the agency's action was for such cause as will improve the effi- 

_ ciency of the service. eo reseoeic- 

2 am, MS | 
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PART IV. NOTIFICATION OF FURTHER APPEAL RIGHT 


Unless this decision is further appealed within seven calendar days of the 
day it is received, it becomes the final decision of the Civil Service Com- 
mission. Two copies of any f ther appeal should be addressed to the Boarc 
of Appeals and Review, U.S. Civil Service Commission, Washington, D.C. 20415. 
Since a further appeal does not include the right to a hearing before the 
Board of Appeals and Review any representations which the Board should con- 
sider beyond those now in the appeal file must be submitted in writing. 
Please send two copies. 


bo. nn hme 
F ae ee inector 


Sh Co 
GEORGE S.“¥RISARRIL | 
Appeals Examiner ° 
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LAW OFFICES Or 
DIBRELL, GARDNER, Dotson, & GOULTER 


PETROLEUM CENTER, B-11z 
00 NE. MILITARY ORIVE © 


San ANTONIO, TEXAS 78209 


hues F GARONER June 1, 1966 
kM J. DOTSON © 
sTHER COULTER 
‘Board of Appeals and Review 
United States.Civil Service Commission 


Washington, D.c. 20415 


IN RE: Appeal of David Goldwasser 


Gentlemen: 


aga lt. 
' 


Reference is:made to the copy of the findings and 


recommendations ih the above styled case adjudicated under 


Part 752b of the Civil Service Regulations made by the Dallas 
' Regional Office of the Civil Service Commission under date of 


May: 26, 1966--Mr. George S. Yrisarri, Appeals Examiner. 


, On behalf of the appellant, David Goldwasser, ' 

"appeal is hereby made to the Board of Appeals and Review, 
|appealing from these findings and recommendations for the fol- 
\ lowing good and sufficient reasons: 


A. Procedural Errors. 


i. The Appeals Examiner obviously gave great 


weight and consideration to the alleged 


four warnings supposedly given -the appel- 


lant dating as far back as December 6, 
1960; such evidence being given weignt - 
and consideration in violation of Air 

Force Regulation 40-751. 


The appellant has not been charged with 


violation of any specific regulation, but 


only with violation of a vague, non-specific 


and ill-defined "policy." 


The record is uncontroverted that the Agency's 


investigation of this case included inter- 


views of a number of foreign students in ‘the 


classes in question, but the Agency has 


aileé 
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to make the results of these interviews 
available either to the Civil Service Com- 
mission or to the appellant and has thus 
deliberately concealed evidence from the 
Civil Service Commission, since the foreign 
students have subsequently refused to be 
' Interviewed by the Civil Service Commission. 


aa Thé conclusion of the Appeals Examiner in 
Part III-Decision, “the record further in- 
-dieated that the involved students were not 


‘ Gntervieéwed by the Agency and did not furnish 

=a statements concerning the case," is completely 

| ynwarranted by the evidence in the record and, 
in fact, is contrary to the uncontradicted 


testimony in the record. 


Although the Appeals Examiner refused the 
appellant's tender of a cost-free court re- 
porter; and although the Appeals Examiner in 
Part I Introduction states that "Exceptions 
taken by the appellant to the Summary have 
been granted"; the final summary of hearing 
still fails to incorporate into it the ex- 
ceptions taken by the appellant to the summary. 


The Civil Service Commission has ‘been re- 
fused access to the obvious primary, unbiased 
witnesses in this case (the foreign students 
themselves), and thus the appellant has been 
deprived of witnesses' testimony on his be- 
half in violation of procedural due process 
of law. 


Substantive Errors. 


* 


1. Even if the appellant made the statements he 
is charged with having made (which he still 
vigorously denies), by so doing he has not 
violated any Agency rule or regulation and, 
accordingly, this cannot be made grounds for 
dismissal. 


The greater weight of the eredible evidence 
does not support the charges. 
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:: Let us turn now to a point-by-point discussion 
the errors set forth above in view of the record on appeal. 


A. Procedural Error No. 1 Restated: | 
The.Appeals Examiner obviously gave great weight and consideration 
to the alleged four warnings supposedly given the appellant dating 
'as far back as December 6, 1960; such evidence being given |weight 


‘and consideration in violation of Air Force Regulation 40-751. 
i 


A ae 
ie 


Aix Forge Regulation 4¢-751 dated 27 January 1966, 
‘being the Air Force Regulation with reference to uniformity of 
disciplinary actions against civilian emplovees of the Air Force, 
_provides specifically in Paragraph_h(3), "In arriving at the appro- 
: priate -degree of penalty, only offenses for which penalties were 


| imposed within the three precedin ears will be used to determine 
| whether a second or third offense has occurred. Before crhined 


ary action is taken for a second offense, 1t must be determined 
that disciplinary action was taken for the first offense. | Mere 
' oral admonishment is not considered to be a penalty for the pur- 
pose of determining that a second or third offense has occurred 
‘or for determining the degree of penalty for subsequent offenses. 
| 
. Being aware of this regulation, counsel for the 
' appellant was most careful in the presentation of this case not to 
waive the protection of this regulation and open the PANDORA'S BOX 
| of inquiry into the minute details of the four alleged warnings 
' dating way back to December 6, 1960. For the appellant to! indulge 
in explanation of his side of the alleged four warnings could cer- 
tainly be considered a waiver on his behalf which would justify 
the Dallas Regional Office in considering this evidence with res- 
pect to the alleged four warnings. 
| 
. The emphasis placed upon these alleged four warnings 
by the Appeals Examiner is readily apparent from a reading of his 
findings and recommendations. On Page 3 in the first paragraph, 
the Appeals Examiner states with reference .to the appellant, "He 
has neither denied nor affirmed the specific assertions made by 
the Agency with reference to four warnings allegedly issued prior 
to November 23, 1965"--- his in keeping with appellant's counsel's 
refusal to indulge of any waiver of Air Force Regulation 40-751. 
The importance which the Appeals Examiner attached to this illegal 
evidence is apparent in Part Il. Analysis and Findings, at the end 
of his analysis and findings on Page 10, which he states, “The 
record shows, as stated by the Agency's charge letter, that Mr. 
Goldwasser had been warned as early as December of 1960 to refrain 
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from presenting controversial subjects to his foreign students- 

He continued to conduct himself contrary to standards that had been 
repeatedly explained ‘to him. ° Thus, the Agency's allegations being 
supported by evidence of record must be sustained." 2 5 


: . “ fhe reliance of the Appeals Examiner upon this illegal 
evidence therefore is plainly a matter of record: : 


The language of the requlation involved is clear and 
brooks of no deviation therefrom. There is absolutely nothing -in 
‘the record in this case yetlecting that Mr. Goldwasser has received 
any disciplinary action of any kind arising out of the four alleged 
warnings. Mr. Goldwasser was perfectly within-his rights im step~~ 
ping behind the protection of Air Force Regulation 40-751 and re- 
fusing to broaden the scope of the charges against hin. The four 
so-called warnings all arose out of such ridiculous nit-picking 
personnel practices indulged in there at the Language School that 
Mr. Goldwasser and his counsel actually did not feel that the whole | 
scope of the hearing should be broadened to include testimony, Pro | 4 
and con, with reference to what happened almost six years ago- For 
instance, one alleged warning arose out of Mr. Goldwasser having 
recorded on a tape recorded a Yiddish folk song recorded at the re- 
quest of some of his foreign students. The "Inspector Javert" of 
the Language School opposed this happy Little Yiddish professor 
indulging in such frivolities for the amusement of his students 

and thus made a big thing of it; even going to the point of recording 
it in his personnel file. 7 


The regulation is plain that these incidents cannot he 
used as evidence against Mr. Goldwasser unless they can be classi- 
fied as "disciplinary action” and unless they occurred within three 
years of the current charges. These so-called four warnings do not 
meet the requirements for consideration on either count, and conse- 
quently the heavy emphasis placed upon them by the Appeals Examiner 
is completely unwarranted and requires reversal of his decision. 


A. Procedural Error No. 2 Restated: 


The appellant has not been charged with violation of any specific 
regulation, but only with violation of a vague, non-specific and 
ill-defined “policy." 


: _In our argument submitted to the Appeals Examiner 
prior to his findings and recommendations, we argued to the 
Appeals Examiner the problems involved in the lack of specificity 
of the charges involved and argued to the Appeals Examiner that 
no Agency rule or regulation had been violated. The Appeals Ex- 
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-aminer obviously misged the point of our discussion. The Appeals 

Examiner stated in Paragraph 2:of Page 11, Part III.Decision, 

-, “Careful consideration was also given to a contention made/by 

| appellant's attorney that there was procedural error, since the 

Agency's charge letter did not cite a precise Agency regulation 

that had been violated. Controlling regulations do not require 

/an Agency to make such a citation in our notices. Therefore, 
this has no merit." 


I say that the Appeals Examiner missed the point of 

i My argument, because I was not pointing out merely that the charge 

i letter had no citation of violation of any applicable regulation-- 

| I was arguing a much more substantive point, namely, that wholly 

apart from'the technicalities of the charge letter, nowhere during 

'the hearing or nowhere in the record is there any Agency rule or 

' gegulation that is pointed to by the Agency that was allegedly 

violated! I am not complaining of the sufficiency of the indict- 

'ment--I am complaining that the charges made do not constitute an 
offense of any kind! 


If Professor David Goldwasser is to be removed from 
his position at the Language School and literally charged with 
treason, certainly we should have a much better definition) by way 

| of regulation, rule or statute of some kind of what constitutes 

.' treason! I am naturally using the word "treason™ in a non-technical 
' sense, but in so doing I have in mind the Standard Form 50/on this 
discharge when the personnel office converted these charges into 

/ a form of treason when it attempted to define the reason for his 

| discharge as follows: “making statements prejudicial to the in- 
terests of the United States Government to foreign students of the 
United States Air Force Language School.” 


2 


‘ Nowhere in the record is there any citation, either 

| direct or implies, to any Air Force or Department of Defense 
regulation prohibiting discussion of controversial subjects in 

_the classroom. To begin with, such a regulation would be im- 

_ possible to write, for it would be impossible to define "con- 

| troversial subjects" and it would be impossible to lay down 

any specific guidelines for instructors to follow when challenged 

i by fordgn students on atly subject that was even admittedly| con- 
troversial to insist or regulate that the instructors indulge in 

_ the veracity for a,retreat behind "No comment” would completely 
destroy the effectiveness of everything we are trying to accomplish 
there at the Language School. As a result we have no regulation. 

| As a result we have nothing but "policy" which is ill-defined and 
ethereal, and simply calling for an instructor to use good common 
horse sense in trying to avoid subjects that he would know/in ad- 

, Vance might cause an uproar in the class. : 
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Since there was no regulation to violate and since 
there were no definite guidelines available for the instructors 
to fall back upon, what specifically has Mr. Goldwasser done? Even 
assuming for the sake of discussion that he made these remarks 
(which he vigorously denies), even assuming them to be completely 
true, what specifically has Mr. Goldwasser done? He has not com- 
mitted treason against the United States in the classical sense 
of the word. He has not violated any rule or regulation of the 
Agency ‘or of the Department of Defense. At most, all he would 
have done by making such a statement would be to criticize a thin- 
skinned Administration that is obviously hypersensitive of criticism 
with reference to our involvement in a state of war by Presidential 
edict. This hypersensitivity is easily understood when one has the 
old-fashioned audacity to read the Constitution of the United Statesy 
and discover therein that the power to declare war is vested in 
Congress and not in the Executive Branch of the Government. The 
point that I an laboring and admittedly being too verbose 2bout is 
that this alleged heinous crime of Mr. Goldwasser's is a crime not 
previously defined either by regulation or statute. He is, in ess- 
ence, being fired because he allegedly did something that, although 
not prohibited by regulation or statute, he was just not supposed 
to do anyway. ; 


'. This is indeed a unique and unusual approach to our 
whole basic concept of American legal jurisprudence. The Consti- 
tutional prohibition against ex-post-facto laws are being completely 
ignored here. Wholly apart from Constitutional issues, however, 
just as a matter of plain, ordinary down-to-earth fairness, don't 
you think that some rule, regulation or statute prohibiting what 
Mr. Goldwasser allegedly did should pre-exist his so-called crime? 
Was there controversy? The proof of the pudding is that there was 
no uproar in the clase;*the only controversy being caused by the 
Agency. eas 5 
A. Procedural Error No. 3 Restated: 


The record is uncontroverted that the Agency's investigation of 
this case included interviews of a number of foreign students 

in the classes in question, but the Agency has failed to make 
the results of these interviews available either to the Civil 
Service Commission or to the appellant and has thus deliberately 
concealed evidence from the Civil Service Commission, since the 
foreign students have subsequently refused to be interviewed by 
the Civil Service Commission. 


| i ; 
The Agency and the Dallas Regional Office have taken 
a tongue-in-cheek position with reference to the availability of 
the foreégn students as witnesses by saying in essence that it was 
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| 
the responsibility of the appellant to get them to the| 


hearing to 
testify. oe 


! 


on Realizing from the beginning the problems; that would 
‘be involved in getting these foreign students to the hearing or 
getting their statements--and realizing the multitude of problems 
invelved in even interviewing them, the appellant and his counsel 
frem the very beginning of this case offered to work with the 
Agency in order to simply bring about one interview of |these 
Students at a time when both the appellant's counsel and counsel 
for the Agency could be present. By so doing, the testimony of 
these vital witnesses could have been preserved. Despite the. 
offer of cooperation from the appellant's side, the Agency stepped 
behind the cloak of Protocol, which resulted in the testimony of 
the students being unavailable to either the Civil service Commis— 
Sion or to the appellant. 


The record is replete with the appellant's letters 
insisting upon the presence of these foreign students as witnesses 
on his behalf. Why would the appellant have insisted upon these 
students being present if he had in truth and in fact made the 
statements attributed to him before these students? 


_ Whe record is abundantly clear that even the efforts 
of the Government of the United States, acting through the Agency 
of theCivil Service Commission investigator, complete with creden- 
tials and the full power of the Civil Service Commission, was 
unable to obtain this testimony from these vital witnesses. 

How then, in the name of God, was poor little old David Gold- 
wasser going to get these witnesses to appear and testify on 
his behalf? 


We feel that it is most significant that every 


foreign student that consented to interview and whose testimon 
Was presented to the Givil Service Commission affirmed the fact 
that Mr. Goldwasser did not make the statements attributed to 
him! The Japanese Major Junkichi Imata stated unequivocally 

that while in the appellant's class, he had no recollection of 
‘the appellant making any remark concerning disciimination of 

Jews or any discussion concerning people who committed suicide 

by burning themselves, and he stated further that he was; not 
‘familiar with the word “immolation." Further, the only Iranian 
‘student, Captain Samimi, that had courage enough to rebel against 
-the instructions of hig liaison officer, testified flatly and un- 
‘equivocally that he was in the classes on the dates in question 
and that he did not hear Mr. Goldwasser discuss discrimination of 
Jews and himself in the United States, nor did he hear Mr. Gold- 
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wasser discuss any of the Viet Namese burnings and he : 
also that he had never heard of the word “immolation, wh 
Goldwasser was supposed to have discussed in class. 


The Appeals Examiner on Page 10 of the findings ar 
recommendations did mention that in the letter of transmittal, | 
appellant's attorney adviseé that Mr- Goldwasser had met Captain 
Samimi by chance in downtown San antonio while leaving a coeecees 
and that by borrowing stationery from the Gunter Hotel SEES eee 
street from the theater, it had been possible for a statemene © 
be secured from him in this matter- What was omitted, Ronee 
from the findings and recommendations was the most significan® ; 
part of the letter of transmittal of May 23, 1966, which Bee 
out that Captain samimi advised Mr. Goldwasser “that the Tranian 
students were discouraged by the Agency from testifying on his : 
behalf and, consequently, the Iranian liaison officer had Sr ae 
the Iranian students not to testify or involve themselves in tis 
case. He said specifically that Colonel Coverdale of the Language 
School was a close friend of the liaison officer and that Colonel 
Coverdale was the Agency's representative that discouraged the 
students from testifying. Captain Samimi advised, however, that 
since he was about to leave the Language School and since he wes 
superior in rank to the Iranian liaison officer, that he was not 
afraid to tell what the facts were and asked for an opportunity 
to do so." Captain Samimi then wrote out the statement which 
was forwaxded to the Appeals Examiner, which he swore to "on my 
honor as a captain of Iranian Imperial Army." 


The uncontroverted testimony in the record was 
elicited from Mr. Goldwasser on the witness stand, and he testi- 
fied that he had talked to the following students in his class: 


a. Lt. Haritos of Greece 
b. Captain Samimi ef Iran 
c. Captain Mansoor of Iran 
dad. Mr. Tsougrakis of Greece 


and each of these students advised Mr. Goldwassex that they mec 


— 


been interviewed by the Agency and each of them told Mr- Goid- 


LS 


wasser that they nad in turn told the Agency investigators th 

Mr. Goldwasser had not made the statements at:tributed to him in 
the charges. At the conclusion of the hearing, the Agency wes 
called upon to produce the testimony and/or statements from these 
students that had been taken by the Agency investigators, and the 
Agency failed to produce them. The Agency representative stated 
that the Agency had no statements from the students to present 
since they were not interviewed in the matter. The statement of 
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the Agency representative of necessity was based entirely Sy 
hearsay and on the advice of Mr. Cortez Parks, the assistant 
Agency representative present at the hearing room with the Agency 
representative. The record speaks for itself with reference to 
the reputation of Mr. Cortez Parks for truth and veracity. In 
any event, the record as such and the testimony as such is un- 
contradieted that these students were interviewed by the Agency. 
The Agency did not see fit to put Mr. Cortez Parks on the witness 
igstand to assert under oath that these students had not been | inter- 
viewed by the Agency, and certainly the off-hand remark of the 
Agency representative based upon Mr. Cortez Park's unsworn state- 
ment is not to be considered as evidence. I have no doubt but 
that the Agency representative believed that the statement e@ was 


making was correct (based upon what Mr. Cortez Parks had told 
-him), but the simple truth of the matter is that he did not 
shave all’ of the facts. 
| 
The-sly manner in which the facts in this case and 
the principal witnesses were kept from the Civil Service Commis— 
‘sion by the Agency is abundantly clear when considering the |tes- 
timony of Captain Samimi that Colonel Coverdale of the Language 
School was the Agency representative who was a close friend jof 
tthe Iranian liaison officer and that Colonel Coverdale had dis- 
iGouraged :the students’ from testifying. By the simple medium of 
Meocktain coordinatign", Colonel Coverdale kept the facts from 
the Civil Service Commission. And of course Colonel Coverdale 
was the individual who was called to task by Congressman Henry 
iB. Gonzales of this Congressional District for using threats and 
coercion in trying to force Mr. Goldwasser into "volunteering" 
for service in a combat zone in Viet Nam. It is abundantly! clear 
that Colonel Coverdale, by this action, is venting his spleen 
~against David Goldwasser for bringing to light the threats and 
seoercion that he was using to force Civil Service employees | into 
"volunteering" for combat zone assignment, and his subordinate, 


(Cortez Parks, is simply his hatchet-man. 
“ | 


ee : nae 
ce : The threats used by Colonel Coverdale that were 
(brought to light by Mr. Goldwasser is a matter of record thet 
thas been reduced to writing by Colonel Coverdale himself, as is 
i~eflected in the record in his letter of November 2, 1965, 
written and signed by Colonel Coverdale advising Mr. Goldwasser 
that he had to go to Viet Nam-and that "refusal to perform this 
‘TDY will be grounds for initiating separation action against you." 
| 
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The very next Gay after Colonel Coverdale had to 
retract his order and release Mr. Goldwasser from the Viet Nam 
assignment--the very next day, Colonel Coverdale had Mr. Gold- 
wasser's classroom under surveillance looking for utterances or 
statements that could be twisted and tortured out of context in 
an attempt to get rid of Mr. Goldwasser. 


: Ee The siqnificant thing, however, is that every single 
it of information and testimony that trickled out from under the 


cloak of cens 

over the foreign students com letel 

Goldwasser that he simply did not make the statements attributed 
to him!: , - : 


A. Procedural Errors No. 4 and 5 Restated: 


4. The conclusion of the Appeals Examiner in Part Iil. Decision, 
The record further indicated that the invelved students were not 
interviewed by the Agency and did not furnish statements concerning 
‘the case," is completely unwarranted by the evidence in the record 
and, in fact, is contrary to the uncontradicted testimony in the 

record. ; 


5. Although the Appeals Exmminer refused the appellant's tender 
of a cost-free court reporter; and although the Appeals Examiner 
in Part I. Introduction states. that "Exceptions taken by the 
appellant to the Summdry have been granted"; the final summary 
of hearing still fails to incorporate into it the exceptions 
taken by the appellant to the summary. 


The argument set forth in"A.Procedural Error No. x 
above with reference to this statement is incorporated herein in 
support of "A.Procedural Error No. 4." 

“N 


This is an extremely vital point. The Appeals Ex- 
aminer's statement simply is not so and the record does not so 
reflect. The appellant literally begged and pleaded with the 
Civil Service Commission at the commencement of this hearing to 
let him furnish a court reporter so as to keep a verbatim record 
of the hearing cost-free to the Government, but the Dallas Regional 
Office refused to do so. And, as a result of this, the appellant 
and his counsel now find themselves in a position in being engaged 
in a swearing match with the Appeals Examiner as to what testimony 
was brought out at the hearing, for despite the fact that the 
Appeals Examiner did a tremendous job in summarizing the testimony , 
at the hearing, nevertheless it is just physically impossible for 
even a man of the tremendous energies and intellect of the Appeals 
Examiner to be both judge and court reporter at the same time. 
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I make reference to my letter of May 20, 1966, con- 
‘tained in the record addressed to the Appeals Examiner, taking 
‘exception to the summary of the Appeals Examiner and particularly 
iwith reference to Exception No. 2, which set forth the testimony 
of Mr. Goldwasser to the effect that he had talked to named stu- 
‘dents in his class and that these students each advised Mr. Gold- 
wasser that they had been interviewed by the Agency and each of 
‘them told Mr. Goldwasser that they in turn told the Agency jinves- 
tigators that Mr. Goldwasser had not made the statements a tributed 
to_him in the charges. This testimony was completely omitted from 
‘the summary prepared by the Appeals Examiner. Despite the fact 
'that the Appeals Examiner states in the third paragraph, Part I.-, 
‘Introduction, "Exceptions taken by the appellant to the summary 
‘have been granted," nevertheless, the exceptions do not appear in 
the final summary. | 
> lll. - °-..1. simply? invite the Board of Appeals and Revlon to 
‘compare the Exceptions set forth in my letter of May 20, 1966, 
‘qith the final summary submitted by the Dallas Regional Office. 
| A. Procedural Error No. 6 Restated: 


o 


The Civil. Service Commission has been refused access to the 

_ obvious primary, unbiased witnesses in this case (the foreign 

| students themselyes), and thus the appellant has been deprived 

_ of witnesses' testimony on his behalf in violation of procedural 
due process of law. , 

a Without laboring the point, it should be Sanat 

| obvious that the primary obvious, unbiased, unprejudiced wit- 
nesses in this case.are the foreign students themselves. They 
have. no axe to grind--they have no motives of retaliation--they 

are pure and simple vessels of the truth. I am sure that the 

| Board of Appeals and Review cannot help but get the impression 

| from reading this record as a whole that the Civil Service Com- 
mission, was badly maneuvered by the Agency, for every witness 
furnished by the Agency was an Agency employee; all "under! the 

i gun" of Colonel Coverdale and Mr. Cortez Parks. The “canned 

affidavits" produced by Mr. Cortez Parks from all of his under- 
lings who allegedly overheard Mr. Goldwasser make his two 
spectacular "confessions" to Mr. Cortez Parks need only to 

' be carefully read and inspected to gain the pattern of being 
"canned." These are not the spontaneous recital of facts by 
three independent and impartial witnesses--these are obviously 
merely the signatures of underlings attached to affidavits that 

/ were presented to them for signature. Mr. Parks was even precise 
enough in the preparation of these affidavits for signature to 


have each and every one of these employees dutifully remaining 

on duty and at their tasks during the normal coffee break at 2:30 
in the afternoon so as to be conveniently available to hearing 
these"confessions."' For some reason or other, the usual stampeding 
exodus at coffee-break time did not occur. 


Procedural due process certainly requires at the very 
least an element of fairness. There was certainly nothing fair 
about the manner in'which the Agency maneuvered Mr. Goldwasser and 
the Civil Service Commission in this case by depriving them both 
of the only unprejudiced and unbiased testimony available--namely, 
the testimony of the foreign students, to whom these statements 
were allegedly made. 


B. Substantive Error No. 1} Restated: 


Even if the appellant made the statements he is charged with 
having made (which he still vigorously denies), by so doing he 
has not violated.any Agency rule or regulation and, accordingly, 
this cannot be made grounds for dismissal. 


The arguments advanced in "A. Procedural Error No. 


2" are hereby incorporated herein in support of this statement 
of substantive error. 2 


B. Substantive Error No. 2 Restated: 


The -greater weight of the credible évidence does not support 
the charges. j 


Certainly on the fact of it, the most credible 
evidence is the testimony of the two foreign students, Captain 
Samimi of Iran, and Major Junkichi Imata of Japan. Their testi- 
mony is flat and unequivocal that Mr.Goldwasser simply did not 

make the statements attributed to him. ; 


For Mr. ‘Goldwasser to have made a statement praising 
to the skies the immolation suicide in Viet Nam is again something 
completely incredible when viewed in the light of the uncontroverted 
record in this case with reference to Mr. Goldwasser's whole re- 
ligious background and the uncontradicted. testimony in the record 
that Mr. Goldwasser is a dedicated Jewish layman who truly lives 
his religion in his day-to-day living. The fabricated affidavits 
of Mr. Cortez Parks and his underlings are replete with inconsis- 
tencies, just a few of which we will relate below: 
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a. Mrs. Glenna Biland's affidavit dated December 21, 
1965, in which Glenna Eiland took such liberties with the facts 
‘and historical data and changed the college girl immolation inci- 
'dent to December 2, 1965 rather than the time of its actual occur- 
rence, November 23, 1965. Of course, in this affidavit she also 
relates and attributes the motives of this girl to a protest 
‘against American fighting in Viet Nam, whereas in truth and in 
‘fact, the newspaper accounts of this poor unfortunate girl's 
death made it abundantly clear that she was a mentally disturbed 
girl who burned herself "because she loved God and because of 
a love affair." | 

- b. A comparison of all affidavits executed by ~ 
Cortez Parks and Glenna Eiland reflects that neither of them 
were aware of the fact that the other was in the classroom at 

the time these treasonous and seditious statements were allegedly 
being made by Mr. Goldwasser. The testimony with reference to 

-the size of this small seminar-type classroom is uncontradicted 
in the record as being a small 8X12 room consisting of an instructor 

‘and approximately ten students. It would have been impossible 

| for either Mrs. Eiland or Mr. Cortez Parks to have overlooked one 
another in this classroom. , 


: | 
_ ©. Glenna Eiland's affidavits predicate the whole 
discussion of suicide immolations around the college girl's im- 
molation being raised and discussed by Mr. Goldwasser from the 
' newspaper ‘article that he ostensibly was carrying around from 
November 23 to December 2, 1965. Nothing whatever is said by 
Mr. Cortez Parks in his affidavit with reference to this: 
| 
ad. Mr. Cortez Parks has Mr. Goldwasser writing the 
word “immolation" on the blackboard for the edification of all 
of the students. Mrs. Glenna Eiland in her affidavit says nothing 
whatever about this. | .- - 
| 
e. Neither of the foreign students, whose testimony 
managed to get by the Agency's censorship and into the hands of 
the Civil Service Commission, knew what the word “immolation" 
meant. 
| 
. | 
The appellant requests that the Board of apnea and 
Review set a date within which legal briefs may be submitted in 
support of this appeal. 
| 
Respectfully “submitted, 
James F. Gardner 
Attorney for Appellant 
- | 
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_ DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS LACKLAND MILITARY TRAINING CENTER (ATC) 
LACKLAND AIR FORCE BASE. TEXAS 78236 


16 June 1966 


REPLY TO 


ATTN OF; PPC 


susstct: Appeal of Mr. David Goldwasser 


Mr. E. T. Groark 

Chairman, Board of Appeals and Review 
U. S. Civil Service Commission 
Washington, D. C., 20415 


1. Reference is made to the appeal to your Board of the decision of 
the Dallas Regional Office by Mr. David Goldwasser through his attorney, 
Mr. James F. Gardner. - We have been furnished a copy of the letter, 
dated 23 May 1966, signed.by Mr. James Gardner to Mr. George Yrisarri, 
Appeals Examiner, Dallas Region, which was submitted after the hearing. 


2. Should the statements in this letter be taken into consideration by 
your Board, it is requested that we be given the opportunity to submit 
refuting evidence. : 


a4) THE, COMANDER 


v3 Tes rie 
JOHN E. MILLER; : 
Civilian ee Officer 


° 


~ A 
9 . - 2 
Nor Faroals & : 
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LAW OFFICES OF 


DIBRELL, GaRpNER, Dorson, & GouLTER 
PETROLEUM CONTER, B12 
BOO N.C. MILITARY ORIVE 


Sax ANTONIO, TEXAS 78209 
| Py MELLIS OIeRELL July 7, 1966 


JAMES F.GARONER 
SaM J. OOTSON . TA 4-3226 
LUTMEe COULTER 


United States Civil Service Commission 
Board of Appeals and Review 
Washington, D.C. 20415 


ATTENTION: Mr. E. T. Groark 


IN RE: Appeal of David Goldwasser 
. | 


Dear Mr. Groark: vag 
You will find enclosed a Memorandum Brief that we 
are submitting in accordance with your letter of June 16, 1966. 


I sincerely appreciate your courtesy in granting me 
the extension of time. | 


Very truly OF bate — 


N 


| 
mes F. Gardner J 
| 
| 


JFG: jw 
Enclosure 
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MEMORANDUM BRIEF 


IN RE: David Goldwasser 


‘ 


Quite generally, we feel that the facts and the legal 
problems pointed up in this case have been adequately set forth 
in our appeal, and consequently, we will devote this brief pri- 
marily te the questions involving procedural due process. 

t 


In this case I feel that it is abundantly clear in the 
record that the Agency actively conspired to deprive the appel- 
lant of his prime witnesses in this case, namely, the students 
in attendance in the classes in question where he supposedly made 
these "seditious" remarks. 

“In the recent United States Supreme Court case of 
Williams vs. Zuckert, Secretary of the Air Force, et al, re- 
ported in 83 Supreme Court 402 (1963), the petitioner, a veteran 
with Civil Service status, was discharged from his civilian po- 
sition with the United States Air Force for alleged misconduct. 
Subsequent to unsuccessful prosecution of appropriate administra- 
tive proceedings for review of his discharge, he brought suit in 
the District Court which granted summary judgment for the Air 
Force. The Court of Appeals affirmed, Certiorari was granted to 
consider whether, under the principles enumerated by this Court 
in Vitarelli vs. Seaton (79.Supreme Court 968, 975, 3 L.Ed. 2d 1012) 
petitioner's discharge was vitiated by an improper denial of a 
right to cross examine at his hearing before the Civil Service 
Commission on appeal pursuant to Section 14 of the Veterans Pref- 
erence Act and the implementing regulations (SCFR Part 22) pro- 
mulgated by the Commission. : 


The Court went on to hold that although the petitioner 
had been amply notified in advance of the nature of the charges, 
the names of the witnesses whose affidavits had supplied the factual 
basis for his dismissal, and the date of the hearing, neither 
petitioner nor his counsel had made any request prior to the hear- 
ing of the Air Force, of the Commission or its examiner, or of the 
witnesses themselves, for their appearance for cross examination. 


The request for production of the witnesses made only at the hearing 
by petitioners counsel, was neither timely nor in conformity 


with the applicable regulations which contemplate that the party 
desiring the presence of witnesses, either for direct or cross 
examination, shall assume the initial burden of producing them. 


| 
| 
| 
| 
| 
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. 

But the Court went on to use the following language 

in the MAJORITY opinion. 

“Had Petitioner discharged this burden by timely 
attempt to obtain the attendance of the desired 
-witnesses and through no fault of his own failed, 
then, to give meaning to the language containe 
in the regulations affording the ‘opportunity for 
cross examination' (5 CFR 22.603 provides 'Oppor- 
tunity will be afforded for tne introduction of 

. evidence, and for cross examination of witnesses.'). 
The Air Force would have been required upon proper 
and timely request, to produce then, since they were 
readily available, and under the Air Force's control. 
Vitarelli vs. Seaton, 359 U.S. 535, 79 S.Ct. 968,975, 
3 L.Ed. 2d 1012 would so require. Here, however, 
though petition seeks to rely upon the regulations 
he has failed to bring himself within them." | 


Accordingly, the writ of certiorari was dismissed. 

> | 

In a dissenting opinion by Justice Douglas concurred 
in by Justice Black, these two Justices used even stronger lang- 
uage as follows: | 
"after sixteen years of faithful Government service, 
petitioner has been branded with stigma and dis- 
charged on the strength of three affidavits. (Though 
he asked that these affiants be produced at his hear- 
ing, none was called to confront him. The Court says 
that petitioner's request came too late to conform 
with the applicable regulation. . Due process ictates 
a different result. We have heretofore analogized 
these administrative proceedings that cast the citizen’ 
into the outer darkness to proceedings that involve 
the imposition of criminal sanctions; and we have 
looked to 'deeply imbedded principles of criminal 
law for guidance in construing regulations of, char- 
“acter. Peters v. Hobby, 349 U.S. 331, 344-345, 75 
S.Ct. 790, 796, 99 L.Ed. 1129; Greene v. McEltoy, 
360 U.S. 474, 496, 79 S.Ct. 1400, 1413, 3 L.Ed. 2d 
1377. By that analogy we should construe the' pres- 
ent Regulation as being protective of the right of 
confrontation, not as providing a technical way in 
which the right is either saved or lost. 
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"confrontation and cross-examination are, as I 
understand the -law, vital when one's employment 
rights are involved. See Greene v. McElroy, supra 
496, 79 S.Ct. 1413; Beard v- Stahr, 370 U.S. 41, 43, 
82 S.Ct. 1105, 1106, 8 L-Ed.2d 321 (dissenting 
opinion). Petitioner is not merely being "denied 
*kkthe opportunity to work at one isolated and spe- 
cific military installation.' Cafeteria & Restau- 
rant Workers, etc. vs. McElroy, 367 U.S. 886, 896, 
81 S.Ct. 1743, 1749, 6 L.Ed.2d 1230. The stigma 
now attached to him will follow him, whatever em- 
ployment he seeks. The requirements of due process 
provided by the Fifth Amendment should protect him 
against this harsh result by giving him the same 
right to confront his accusers as he would have in 
a criminal trial. See Mattox v. United States, 156 
U-S. 237, 15 S.Ct. 337, 39 L.Ed. 409; Kirby v.- United 
States, 174 U.S. 47, 55, 19 S.Ct. 574, 577, 43 L.Ed- 
890; Curtis v. Rives, 75 U.S.App.D.C. 66, 123 F.2d 
936, 938. For this discharge will certainly haunt 
his later life as much as would a conviction for 
willful evasion of taxes. 


® trial for misconduct involving charges of immoral- 
ity, like one for disloyalty, is likely to be "the 
most crucial event in the life of a public servant. 
If condemned, he is branded for life as a person un~ 
worthy of trust or confidence. To make that condem- 
nation without meticulous regard for the decencies 
of a fair trial is abhorrent to fundamental justice. 
Joint Anti-Facist Refugee Committee v- MeGrath, 341 
U.S. 123, 180, 71 S-Ct. 624, 653, 95 L-Ed. 817 (con- 
curring opinion). 

“petitioner has been deprived of his job and per- 
manently stigmatized without being confronted by 

his accusers, even though he requested that they 

be called and even though they could easily have 
been produced. Petitioner does more than rely on 
the Regulation. He relies on the Fifth Amendment 
and the Sixth Amendment. To be sure, his request 

at the hearing was not phrased in Constitutional 
terms.’ But administrative procecures are not games 
in which rights are won or lost on the turn of a 
phrase. In the District Court he claimed that this 
procedure ‘was arbitrary and capricious and viola- 
tive of the Fifth and Sixth Amendments of the Con- 
stitution.' That adequately raised the issue. See 
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Terminello v. Chicago, 337 U.S. 1, 6, 69 S.Ct. 894, 
896, 93 L.Ed. 1131; cf. Williams v. Géorgia, |349 
U.S. 375, 75 S.Ct. 814, 99 L.Ed. 1161. It should 
be remembered that while a veteran's proceeding be- 
fore the Civil Service Commission is called an 
‘appeal', it is usually the first opportunity the 
employee has for a "‘hearing' on the charges against 
him. In Vitarelli v. Seaton, 359 U.S. 535, 44-545, 
79 S.Ct. 968, 975, 3 L.Ed. 2d, we construed Regu- 
lation substantially similar to the present one as 
requiring the Interior Department to call as| witnes- 
ses all ‘non-confidential’ informants. The Govern- 
ment advances no persuasive reason why that case 
does not govern this one. At the hearing when pe- 
titioner requested that the witnesses be present, 
his request was rejected because Air Force Academy 
saw no need for their attendance.’ But one who 
desires confrontation with the accuser has such 
conflict of interest with his adversary that he, 
rather than his opponent better determine what would 
or wouldn't be useful to his defense. I would say 
that this important Constitutional right was lost on 
the technicality the Court now embraces. 


“...The judgment below should be reversed and the 
ease remanded for full hearing." 


5 | 
. ‘The case of Vitarelli vs. Seaton, Secretary of the 
Interior, ;cited above by the Supreme Court in the Williams vs. 
gZuckert case has been a landmark case for the general proposi- 
tion that the Agency is bound by its own regulations and that 
where the regulations of the Agency in discharge cases give the 
employee the right to confrontation and cross examination a dis- 
missal from the Government Service that violates these regula- 
’ tions is illegal and of no effect. 
| 

Being cognizant of this Williams vs. Zuckert case, we 
were very careful to bring Mr. Goldwasser's case squarely within 
the mandate of the Court. Timely demand for the attendance and 
the right of cross-examination of these students as witnesses 
was made a matter of official record, both to the Agency involved 
and to the Civil Service Commission time and time again. Recog- 
nizing that there might be a problem involved here with reference 
to these witnesses from the very inception of this case, the 
record was carefully laid, requesting and demanding their presence 
with several offers being made to the Agency with reference to 
the manner in which this testimony could be secured without any 
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embarrassment to the students in their capacity as guests or to 
the Agency in its capacity as host. 


The appellant did everything possible and within his 
power to obtain the presence of these witnesses, and the record 
is abundantly clear on this point. The record is also clear that, 
despite requests by the appellant of the Civil Service Commission 
and despite violent efforts by the Civil Service Commission itself, 
the Agency successfully thwarted all attempts to get this testi- 
mony into the record by the simple means of a little “cocktail 
coordination" between Colonel Coverdale, the head of the Language 
School, and the liaison officer of the foreign students. 


This procedural error resulted in substantial prejudice 
to the appellant. 


Very respectfully submitted, 
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HENRY B. GONZALEZ al "starr: : 
207m Oistaicr, Texas | meray ieee, 
eee 4 le RICHARD F. KAUFMAN 
x MRS. CORA FAYE CLAYTON 
1127 Loncwortn Orrice BurLons t. om me i 
WaavneTon, Be. 20518 Congress of the GQnited States F.$cOTT FORSYTH 
A JOAN ORRINGER 
meinen: Bouse of Representatives RALPH DELA CRUZ 
BANKING AND CURRENCY 
COMMITTEE °° 


Washington, D.C, NOME OFFICE: 
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l suscommiTrces: 


PILE REF. A6- 6 5 


Mr. Edgar T. Groark, Chairman 
Board of Appeals & Review 
Civil Service Commission 
Washington, D.C. 


Dear Mr. Grofark: 


I am writing in behalf of Mr. David Goldwasser, a former 
employee of the Lackland Language school; his casé is now 
pending before your Board. . 
I am interested in this case because of the sequence of 
events involved. Last November, Mr. Goldwasser was 
named, "Instructor of the Month" at the Lackland Language 
School. I assume that this is something like a sustained 
superior performance award, and that it denotes a! 
superior instructor. | 
. ; 
Shortly after receiving this award, Mr. Goldwasser "volunte- 
ered" for a six month tour of duty in Viet Nam. . He 
subsequantly asked that he not be sent to Viet Nam until 

he could make arrangements for the care of his mentally 

ill daughter, and until his wife's health improvegé. (There 
is medical evidence to prove his contantions of hardship.) 
Officials of the language school refused to grant Mr. 
Goldwasser a delay, and threatened him with dismissal if 

he did not accept the Viet Nam assignment immediately. 


Mr. Goldwasser than appealed to me for help, and the Air 
Force canceled his Viet Nam tour. 


The day after the Viet Nam tour was canceled, Mr. Goldwasser 
was accused of making statements to his class that were contrary 
to school policies and he was dismissed for this offense, 
allegedly because of previous warnings that he: should 

avoid making controversial statements. 


Mr. Edgar T. Groark 
July 7, 1966 
Page 2 


It seems odd to me that a man is an outstanding 
instructor one month and then suddenly unfit to hold 
a post. It also seens curious that this outstanding 
man should have been named outstanding in the first 
place, if he had been warned about making unwise 
statements before. It seems even odder that some of 
his students deny that Mr. Goldwasser made the 
statements he was accused of making, but that only 
his superiors and a fellow instructor know anything 
about the "statements." : 


I feel very strongly that this man is being penalized 
because he sought my intervention to resolve an unfair 
and unjust situation. I would appreciate your careful 
examination of the case. : 
With every good wish, I am 


Sincérely yours? 
fe 


fe. $ 
Kite tr 4 oo w Ld Maer 
Henry B. Gonzalez M.Ce 


183 
[Enclosure 50] 


PAR Lr 
Hovowve 


990 WE. MiLitery Dvive 
nate 


faa Antouio, Taxes Gord 


peor tite Cordners 
Ii fosenca fe nedg to’ your exp Be RACOSSE 
froa the cacistor of the Cx agonts Callas fegienal Gffice whieh | 
cuebetesd, witer fart 73 the Civil Service Sogelatioas, tho | 
oclion of the Chief, ‘ aa, Heniorertars, UGAP Ian ntse 
fehood (an), Depprtment of the Air Foree, Liexiood Air Yorce Pasa, 
removas Hre Colduns Peon the positioa of Supervisory 
ying Fnstructor, 05-9, > ; Biase Seesive Fevrusry 12, ) 
1905, cu the chaps of cond: rosie: na deterests of the 


Vaited vintes Gor ermine 


Aopzals end Eeview 


js 
Lp | 


» 
w 
O°, 

= 


\ 


te 


VELAS 


the hearing 


Dig ke 
D 
Q 


> po 
ORY 


eh ts 


of the can Antento Caay 
4n the fora of en asicus brief in bene 


sntioas. 


taereto were sustsined. In csachi 
the action token to remove the aprellent froa his 
such cmice 25 would promote tae efficieacy oF the us 


In your ¢y 

in givin consideration to yarst 

es far bien 22 Geessber G, 1960. You cite iir Force Fe a 

Gates January 27, 155 shier provides tist "Tq sryiving ot the 

expropriate cegrea of ponelty, esly offenses far which penalties vers 

Smpognd within the preesding tance years W311 be used to determine 
thor & cacead or tiird offence kas oeeurrede” You add that evel 

: saat are aot considered pesaltics for such Purposes. 

eavd notes thet the ¢ raralation wos issued on Jonuary = ’ 

too Coys Ector tx $oke renova the appellant ves issued 


184 


& Roumlntion in effect eb 

Gecisiou ves © : npollant’s cose ves #FR 4O-712 cated 
Augu2t 2 ; vt WReTes KER 40-712 thora- 
fore ¥v 
Undexr the pro m3 of APE 40-712 « 

n intractious. 
tmoreper for the Gc: capicer the oral etnootess as Yo. li; 
3953 ex that of fe oy its in eetersicizng 
pesclty to be im SrACyLons COs! pares Ph bsterecis | 
the cseacy cited ve sq: 
ontsids th 


écics is 


= a, = = By er tet tal 4. 
w preceding thread yeore, 2 
=a et a TAR! 
oyersicia errox. Tac hoo 

zs 


eoasiderstion an errivang es its Sec! 


&ronzt your epre 

reeord 45 uncontreverted t 

who vere in tie clsssroce 61 2 O elisnt 
the controvere4al cuojcets 

refusal to iatredues tae 2 

deliberate eoneeziz : be Comission. You ac 
the apcolloat was dealed due procesa by the fedlure of the toreiga 
Students to sprear as witezcss3 eb tre Comission hearing. 


Git? 


yAAn 
ae eae} 


+ 
wm 
food 
Q 


¢ 


She evidence of record eisoroves your contention. 

other then tha enpellant'’s statecont, thot certaia of 

szicents told hin they had teon interviered by cxency inves 

which would establish thas the forsicon siuceats bal, in fa 

datervier2d. Tne Eoard note % althoich the eprellant dhe nad 
sponen with eeveral oF tie 32 students hea prodaced to Sarenits 
from then other thos th . of Captain Sanini-Maroucher, Irnaiaa 
Senior C2icer, cated Moy 22, 1956. Captain Geatmi’s statexe : 

no mention s? saving teste tabervieved by aa egency iavestige' 

dt reflecs that bs hod hnovledse of others vno moy have been s 

viewed. The exency representative dented that tie Yorcizga stu 

were interviexed, ond pointe’ out th 

emeellon’ to the extent posstola 

represcatntive how to 


as 
wy we ete 
2 2 txd Gres 


= panes s 


proaucti: 
and Con 
The Boord & : 264% loldvessow 


the cited cases 3b tt SG2SCSS Tesdested we 


— 
who vere not moder th: at Be EZeuye =< 


185 


You 2329 conte ma that ™ 3ole 
not eupport the chores " fae “Re onrd has 
> record eni finde, os did the Regional OF ries, ze 
? sontainn substaatial eviceace in suport oF 

eppellent’s contels an explanations sot 

cherse and ppoelvicabicas therete Gre cis 


% 


Got 


ae 


to gurrent etions of conduct prejudicial to the 
United States Goveratent chergsd C2 ainst the sppelinoat 
within the Cefinition of any of the Jicted offenses 2a te 
"rable of Offexseg end Fenclties". In euch cases, &FR kO-7L 12 
that “pennliies consistent +! 3th the penalties chow in the t ae 
offenses of egnmernble seriousness” will te inpossde_ 4hne Eosrd fin 
that the pcoonlty imposed, renoval, for t: WO Current intreetions of 
Cisoussing coutroversisl sudjocts in clasy after previous varnings 
egedinst euch activity in Septexver 19é aad Tovenher "1953 wes witht 
the meontag of the Agency's $S regaletions. 


She Roerd tes reviessd the omieus brief cv ‘omitted by tre Maverick, 
General Counsel of tae fon fntonto Chavter, Texes Civil Liberties 
Union, enc is vewbls to Tine that the ergunents afvenced are suffic 
to establish that eny relevent woeedural or substaative errr vr has 
sermitted in the removal of the appellant. 


In view of the foregoing, aah after co 211 the evidence 1 
yy >. 


record, th Seerd has Pour, ag did the = Aa Office, that tho 
egancy oatiplied rit mrocedurald xe nents of the lev ee 
ee ee dn oives > ah. On the rerits the 
Boord coosurs La * 5 of the evidence Bah in 
the finding % : eo gustothad 
Taz Fouxd. etion of tho 
OS oy NES oh a , oi thet the 

wovald of OL. a i y if LL prenote the | 
offic sency g 


By G ww 
‘ 


Accordingly, wd Of oo yh SA 
the Tali: hogions bse 23s 


For the Coaundscd Sdnemmely ; 
Nites 


j ' : If. “ty J 
Re cane of Dovid Goliasser VELiaa P 


: 


Chairnen RY ae On? 
. . Sahg 3 Ad ae Ayronis 
Distrivutic: end a 


cn Pertonnl Crfice A tre Meury Maverick, Jre ra : 

: = Kayericex Tysza end Coctan’ Sixector oe Civilisn Fores 
| Oobinouss ' Bbtorneys et Lav Headquarters, U. S. Air Ys 
rat ‘yee Calvert Luilding Depertneat of the Air Yorc 

“te <2 535 Eovta Heda Avene Fashington, D. C. 20339 


ios Tones Fee 
Sen Antonin, Texas y peer 
Bae a Forsoanel Off Eonorebie Rory B. Gonzeie: 
House of mf De &- 2 wtives 


leoklend Air For 
Sea sntonko, T Washington, D. C. 20515 
| 


186 
[Enclosure 51] 


Honorable Essar. 
Eouse of Rey 


Rashington, 


% 


Desr Hr. Gonzalez: 


Further reference is nade 19 your letter of July 7; 196 !in tehal? 
of kr. David Golduseser, a former cuployes of tha Lackland Language 
School, Lecklesd Air Foree Exe, TOLUD. 


The Board has, efter thorough end coreful considera 
‘end issues in the oveoal cf Mr. Golavasser, 3 
mission's Dellas Rectousal Office cactision which sus 
meat of the Air Force in removing hire Golévasser fron 
en enclosing a copy of the Board's G2cision for your i 


Sincerely yours, 
f ¢ : 
Sillion P. Berzak 


Cheiraan, Bosra of Appeals 
end Review 


Yee : 


MESed=ak 
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HENRY B. GONZALEZ svar; 
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| MRS. LUZ G. TAMEZ 
| ROBERT SPICER 
| 


April 14, 1967 
PILE ACF. 


A6-65 


Mr. John W. Macy, Jr. 
Chairman 

Civil Service Commission 
Washington, D.C. 


Dear Mr. Macy:' 


I am enclosing herewith a petition of Mr. David 
Goldwasser, in which he asks that his case be 
re-opened by the Commission. 


I have studied this case from beginning to end, and 
have considered ali the evidence, I have no doubt that 
this man has been treated in an unjust manner, and that 
he was dismissed for having the temerity to defend his 
own interests. Specifically, this man was rated an) 
outstanding instructor not many months before he was 
fired for being a poor one. He "volunteered" to go) 

to Viet Nam to teach, and requested a delay in shipment 
overseas because of personal problems. I assisted him 

in this matter. Less than a month later he was confronted 
with the charges that led to his dismissal. There is no 
doubt whatever in my mind that this man should be 
reinstated, since the connection between his request for 
a delay in overseas shipment and my efforts in his behalf 
clearly led to the subsequent efforts against him. 


‘\ 


With every good wish, I am 


me: | 
SERVICE COME S 


y wy SCELVED / f 
<a < x Lhd LY 


LG ROS ‘ Ce 
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Chairzan as 
United States Civil Service Commission 
Washington, D.C. 20415 


: Re: DAVID GOLDVASSER 
Sir: 
The undersigned does hereby petition the Chairman of 
the Civil Service Commission to re-open my case. 

It is my contention that the Board of Appeals and 
Review erred in their decision affirming the decision of 
the Dallas Regional office. 

I Se cite the reasons why I claim the Boar 


i 
Appeals and Review erred in their decision: 


1. There is no charge against me that I vi i any 
rs 


Air Force regulation, any Air Force Training Commané resg- 
ulation, any Leckland Air Force Base regu gulation or any 
egulation of the Language School. 

The charge is "making statements prejudicial to the 
interests of the United States government to foreign 
students of the United States Air Force Languege School." 

There is nothing in the record or regulations pro- 
hibiting discussion of controversial subjects in the class- 
room. 

I deny as I have in the past denied that I made re- 
marks quoted but the "crime" for which I was dismissed is 
one not previous defined dy regulation or statute. 

On page "3" of the decision of the Court of Appeals 

ws there is admitted "The two current infractions 
of conduct prejudicial to the interests of the United 


States government do not fall within the definition of any 
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of the listed offenses in the agency's 'Table of Offens 
and Penal e¢s' ". 

‘I deny and take exception to the Statement of the 
Board of Appeals and Reviews conclusion "that tne- see) 
imposed, removal for two current infractions **** “suas 
within the meaning ef the agency's regulations. : 

I call attention of the Chairman of the United States 
Civil Service Coumission that the decision of the Board of 
Appeals and Reviews states, "Tt was not improper for the 
agency to consider the oral admonisnment of November 17; 
1963 and that of September 20, 1964, in determining the 
éxtent of the penalty to be imposed for the current Ae 
fractions committed.” = 


T claim that if the agency considerec_these “adnonish- 


ments as they did, they erred not only for:réasons stated 
ye 


in all the briefs but furthermore on September 3, 1964, 
. . | 

after the first alleged admonishment, I was. awarded under 

the signature of Lt. Col. WA PuR L. SHEA a rating of Master 


ra 


Instructor "in recognition of outstanding achievenent of 


professional standards while instructing in the Air trein- 


ing Command". Furthermore, in November, 1965, I was) named 

"Instructor of the Month" at the Lackland Langue age School. 
In view of the above the Board should have- chon oad 

the oral admonishments from consideration in en at 

its decision and furthermore should have weighed sant 

in considering the seriousness of offenses.” Dismissal 


from service was unreasonable and not warrented herein. 
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2. I contend thet the Board of Appeals and Reviews 
erred in its conclusion "that the charges and specification 


are sustained.” ; =a 


Inasmuch as I was charged with making controversial 
statement. .ot in the best interests the United Staves 
° 
government to foreign students, I contend that the proper 
procedure and the method most likely to produce a just 
and equitable result would be to interview the foreign 


students, produce statements from them, obtain them as 


witnesses or in some manner, shape or form get corrobaratiob 


fron these most interested parties, for they are the 
students who should have made complaints or should nave 
been vehement in their denunciations of me and my svate- 
ments. = 

What do-we find, however——she one foreign student 
from whom I obtained a statement, CAPTAIN SAMIMI, stated 
flatly and unequivocably that he was in class on the day 
in question anc did not hear any discussion of the con- 
troversial subject claimed to have been made by me. 

The Board of Appeals and Reviews states that”"the 
evidence does not support a finding******that the appellant 
was denied due process because the foreign students did 
not testify." 

If that is not being denied due process, I do not 
know whet is. Here I am charged with making statements 
to these foreigm students. I am put on trial. Yet not 


one of the students to whom I am supposed to have made 
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the statements appears to testify. These are the only 
disinterested, impartial and fair witnesses with no axe 
to grind and no feeling toward me, one way or another, 
I am supposed to have received due process when the only 


statement by a foreign student isin my favor. 


I submit that the greater weight of credible evidence 


: | 
loess not support the charges as claimed by the Board. 


} therefore petition the Chairman of the United States 

Civil Gerviee Commission to have the Civil Service Com- 

mission re-open this case based on the above reasons why 
“|! teat the Board of Appeals and Reviews erred in 


their decision. 


Respectfully ae 


Hct Li: 


’ DAVID GOLDWASSER 
3425 Kingsbridge Avenue 
Bronx, New York 


Shh 


NATHAN SAPERS TEIN, BSQ. 

AtlLorney for Petitioner 

4O Bxchonge Place 

New York, New York 10005 
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BAR: dap 
July 12, 1957 


Honoreble Henry De C 
Bouse of Reprosentat 


Veshinzton, De C. 


. * z 
Dear Er. Gonzalez; 
Further reference is mode to your letter of April 1s, 1967 transmitting 
ord supporting Me. Devid Goltamssor's request thet the Civil Service 
Corrtissioners reonen ond reconsider the Bees of Apycals and Review" 
decision of November 9, 1665 in Mr. Coldwusser’s ease. 


The Civil Service Conmulssloners have completed their review of the 
record and heve decided thot sufficient justification for reopening 
of Ur. Goldwusserts case has not been established. 


A copy of the Commissioner? decision is enclosed for your infornation. 
Sincerely yours, 


a 
es | 


Cheirumn, Doard of Appeals 
and Review 


Enclosure _ 
Commissioners' decision 
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I. The Discharge of Appellant Under a Vague, Unwritten 
Policy for Allegedly Discussing Controversial Subjects 
in Class as Being Prejudicial to the Interests of the 
United States Violates the First and Fifth Amendments 


to the United States Constitution 


A. Appellant was discharged from public employment 
on grounds barred by the First Amendment’s Guar- 
antee of freedom of speech and not for insubordina- 


. Any order or policy forbidding the discussion of 
controversial subjects in class is overbroad and void 
for vagueness and cannot constitutionall be the basis 
for removing a teacher from public employment 


. The First Amendment forbids dismissal of a teacher 
from public employment for discussing controversial 
subjects in class 

. Refusal of the Air Force To Take Steps To Secure the 
Presence at the Hearing of Witnesses Under Its Control, 
Requested by Appellant, Deprived Appellant of a Fair 


. The Appellant Was Denied Due Process by the Absence 
of Any Standard in Weighing Evidence in the Appeal 
Hearing and by the Appeal Examiner’s Arbitrary and 
Capricious Determination that the Agency’s Allegations 
Were Supported by Substantial Evidence and that the 
Appellant’s Contentions Were Not 


(ii) 


A. An evidentiary hearing to appeal an adverse action 
by an agency is fundamentally unfair, where there 
is no standard by which the appeals examiner must 
weigh the conflicting evidence produced 


_ The examiner erred in finding that there was sub- 
stantial evidence to support the agency’s allegations 
and that there was no substantial evidence to sup- 
port appellant 


. Removal of a Federal Employee for Conduct Prejudi- 
cial to the Interests of the United States, Absent Any 
Allegations or Evidence of a Relationship Between the 
Conduct Charged and the Efficiency of the Civil Serv- 


ice Cannot Be Sustained Under the Applicable Statute .-. 


A. There is no evidence in the record to support a find- 
ing that appellant was removed for such cause as 
will promote the efficiency of the service 


_ Failure of the government to establish a relationship 
between the offenses charged and the efficiency of 
the civil service renders the dismissal invalid 


_ Failure of the Air Force To Comply with Its Own Reg- 
ulations in Effecting Appellant’s Removal from His 
Position as a Civilian Language Teacher Rendered the 
Removal Invalid 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,253 


DAVID GOLDWASSER, 
Appellant, 


v. 
HAROLD BROWN, et ai., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES* 


1. Whether discharge of appellant for “‘conduct prejudi- 
cial to the interest of the United States”—to wit, discussing 
controversial subjects in class—violates the freedom of 
speech clause of the First Amendment to the United States 
Constitution. 


2. Whether the due process clause of the Fifth Amend- 
ment bars enforcement of a vague policy prohibiting a 
teacher’s discussion of controversial subjects in class. 


*This case has not previously been before this Court. 
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3. Whether refusal by the Air Force to take steps to 
make witnesses requested by appellant, who were as a prac- 
tical matter under the control of the Air Force and whose 
testimony was known to be material to the case, available 
to testify at the Civil Service Commission hearing constituted 
a denial of due process. 


4. Whether the absence of any standard to guide a hear- 
ing examiner in weighing evidence received in a hearing to 
contest an adverse action by a government agency is a denial 
of due process. 


5. Whether the appeal examiner’s determination that the 
Agency’s allegations were supported by substantial evidence 
and that the appellant’s contentions were not was so arbi- 
trary and capricious as to be a denial of due process. 


6. Whether the Air Force may discharge appellant for 


allegedly making statements “prejudicial to the interests of 
the United States” absent any evidence that such statements 


affected in any way the “efficiency of the Service.” 

7. Whether the Air Force’s consideration of offenses 
alleged to have occurred more than three years prior to the 
discharging offense, in violation of its own regulations, ren- 
ders the discharge null and void. 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the District Court 
granting appellees’ motion for summary judgment, denying 
appellant’s cross motion for summary judgment, and dis- 
missing appellant’s complaint. The order was entered by the 
District Court on July 5, 1968. Jurisdiction of the District 
Court was invoked under 5 U.S.C. § 1009. This Court has 
jurisdiction of this appeal under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


Appellant was a civilian career employee of the United 
States Air Force, employed as a Language Instructor at the 
Air Force English Language School at Lackland Air Force 
Base, Texas, from 1958 to his dismissal in 1966 (J.A. 18, 
76). Prior to the events which led to his dismissal he had 
been awarded a Certificate of Service for ten years of faith- 
ful duty and a ‘“‘Master Instructor Certificate” in recognition 
of his outstanding professional achievements (J.A. 131). His 
performance ratings had always been “good” and in Novem- 
ber 1965 he had received an “excellent” rating (J.A. 98). 


In October, 1965, appellant was notified of his assign- 
ment to a tour of duty in Vietnam. On October 19, 1965, 
he requested relief from that assignment on the grounds of 
serious illness in his immediate family. (J.A. 135) The 
request was denied and appellant was advised that he would 
be dismissed if he refused the assignment (J.A. 132). Appel-, 
lant then appealed to his U.S. Representative, Henry B. 
Gonzales. This Congressman interceded on appellant’s be-, 
half, and the Air Force cancelled his Vietnam tour (J.A. 
181). 


Shortly thereafter, on January 10, 1966, appellant 
received notification that his superior, Mr. Cortez Parks, 
proposed to remove him from his position with the United 
States Air Force “for conduct prejudicial to the interests of 
the United States,” The bases for the proposed action were 
two statements allegedly made to a class of foreign military 
officers by appellant. Specifically, it was alleged that 

“At approximately 0900 hours, 25 November 1965, 
in Building 7440, Lackland AFB, while you were 


1 Unless indicated otherwise, record references are to the record 
reviewed by the Civil Service Commission and introduced in the Court 
below as Government Exhibit No. 1. The first four pages of said 
Exhibit contain an index of Enclosures 1 through 58 in chronologi- 
cal order and appear in the appendix on pages 57-194. Appendix ref- 
erences will be denoted, e.g., as “J.A. __”). 
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instructing a class of foreign students in your offi- 
cial capacity as a language instructor, USAF Lan- 
guage School, you told your class substantially as 
follows: You grew up in the slums of New York 
and had to overcome discrimination against the Jews, 
and you stated that your people, the Jews, are dis- 
criminated against in America and you have been 
discriminated against most of your life and even 
here in the Language School .... 


“On December 2, 1965, in Building 7440, Lackland 
AFB, while you were instructing a class of foreign 
students in your official capacity as a language 
instructor, USAF Language School, you brought up 
the subject of individuals who set themselves on fire 
and you told your class substantially as follows: 
Those wonderful people who had the courage and 
nerve to burn themselves to death in protest of the 
wrong that our Government was doing against those 
poor, helpless people in Vietnam by fighting the — 
terrible war against them, should be honored as the 
real American heroes. You stated that you wished 
you had enough ‘guts’ to do the same thing against 
the present Administration’s policy in the War in” 
Vietnam... .” (J.A. 60). 

Appellant’s reply consisted of a denial that he had 
made either of the statements (J.A. 61). Nonetheless, on 
January 25, 1966, he was notified by Mr. Parks of his “deci- 
sion to remove” him (J.A. 63). Appellant then appealed 
Mr. Parks’ decision to the Civil Service Commission, Dallas, 
Texas Region. A de novo hearing was held (J.A. 120). 


The evidence against appellant was in affidavit, form (At- 
tachments 8-14, J.A. 86-72). It consisted solely of statements 
by Parks and four other Language School employees, all of 
whom were directly responsible to Parks. Parks stated that 
the first statement had been reported to him by Mr. Gar- 
cia, who in turn had been told about it by a fellow teacher, 
Mrs. Eiland. He further stated that he had overheard the 
second statement and that he had previously warned appel- 
lant about discussing controversial subjects on the occasions 
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cited in the proposed removal letter. Mrs. Eiland, an 
employee of Mr. Parks, stated in her affidavit that she had 
heard both of the alleged statements by appellant. Three 
other employees of Mr. Parks, Mrs. Sexton, Mrs. Hull and 
Mr. Garcia, stated that they had overheard warnings and 
admonishments concerning these statements given by Mr. 
Parks to appellant prior to initiation of removal proceed- 
ings. The Air Force offered no evidence from any of the 
members of appellant’s class that the statements attributed 
to him had in fact been made. No evidence was offered 
that the statements allegedly made by appellant created 
any controversy between appellant and his students or even 
among the students themselves. Finally, no evidence was 
offered which would criticize or cast doubt on appellant’s 
performance of his assigned duties as a language instructor 
(Summary of Hearing, J.A. 120). 


In his own behalf, appellant testified that he had not 
made the statements attributed to him. He pointed out 


that he was born in Massachusetts, rather than New York 
as he was alleged to have told his class. Further, he and 
other witnesses he produced testified that he was a religious 
man and that his religion clearly forbids suicide and the 
destruction of the body for which he purportedly expressed 
admiration. In addition, appellant produced witnesses 
who testified to his good reputation for truth and veracity 
as well as Mr. Parks’ poor reputation in this regard. 


Because the testimony of the foreign officers in his class 
would be most material in resolving the factual dispute as 
to whether the statements were made, appellant, well in 
advance of the hearing date, requested that the Air Force 
make available certain of those officers to testify at the 
Commission Hearing. In his reply of January 14, 1966, to 
the notice of charges appellant stated: 

“_.. in the event that final decision to remove. . . 
[plaintiff] . . . is made, you are hereby put on 
notice that . . . [plaintiff] . . . will require personal 
presence of each of these students in hearing before 
the Civil Service Commission, and you are appro- 
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priately notified in order that you may take the 
necessary steps to assure their presence in order that 
... [plaintiff] . . . can be afforded his Constitutional 
right to be confronted with and cross-examine his 
accusers. 

* * * 

“Tn the event that any of the above named students 
have completed their work at Lackland and are being 
transferred elsewhere prior to the time of the hear- 
ing I will be glad to cooperate with the agency by 
arranging to take their oral depositions under oath 
before a Court Reporter and a competent translator 
with both the agency and myself given free, full and 
complete opportunity to examine and cross examine. © 
On behalf of the . . . [plaintiff] . . . I hereby guar- 
antee to the agency that the expenses of the Court 
Reporter and the translator will be defrayed by the 
..- [plaintiff] . . . or this firm.” (J-A. 62) 


On January 26, 1966, in a letter to Mr. Parks, he reiterated 
this request, naming several more students he wished to have 
called (J.A. 65). The request was also made to the Civil 
Service Commission Regional Office in appellant’s appeal 
letter of February 21, 1966 (J.A. 69). In addition, by let- 
ter to the Appeals Examiner dated March 4, 1966, appek 
lant’s counsel specifically asked that Civil Service Commis- 
sion investigators, who would be in a better position than 
an interested party to obtain a full, complete and impar- 
tial story from the foreign students, interview all of the 
students named (J.A. 93). 


Both the Air Force and the Civil Service Commission 
declined to fulfill appellant’s request. The Air Force Civi- 
lian Personnel Officer at Lackland stated, 


“Foreign students in attendance at the USAF Lar 
guage School are here on invitational travel orders 
and are, in effect, guests of the United States gov- 
ernment. They are not under the military jurisdic- 
tion of the United States Air Force and, therefore, 
we are in no position to take any action on your 
request.” (J.A. 75) 
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While there was evidence that the Civil Service Commission 
investigator did contact the liaison officers for the various 
foreign officer groups involved, and informed them that 
members of their respective groups could volunteer to 
appear if they wished to, there was also evidence that the 
Air Force had discouraged the students from testifying 
(J.A. 95, 145). 


Appellant offered statements by two members of the 
class to the effect that the statements attributed to him 
were never made (J.A. 143, 145, 147). 


The Appeals Examiner concluded that “substantial evi- 
dence supports the agency’s allegations,” and that “The 
Appellant’s case does not have such support.” (J.A. 150, 
159). He held that “Since evidence of record does support 
the agency’s contentions and they have properly processed 
the removal, their case must prevail.” In addition, he stated, 
“This finding takes into consideration the fact we believe 
the agency’s action was for such cause as will improve the 
efficiency of the service.” (J.A. 159). 


The decision of the Dallas Regional Office of the Civil 
Service Commission was appealed to the U.S. Civil Service 
Commission Board of Appeals and Review. On November 
9, 1966, the Board affirmed the decision of its Dallas Office. 
It stated: 


“|. . after considering all the evidence of record, the 
Board has found, as did the Regional Office, that 
the agency complied with the procedural require- 
ments of law and regulations .... On the merits 
the Board concurs in the Regional Office’s analysis 
of the evidence and in the finding that the charge 
and specifications thereto were sustained. The Board 
of Appeals finds further that the action of the agency 
was not arbitrary, capricious or unreasonable, and 
that the removal of Mr. Goldwasser was for such 
cause as will promote the efficiency of the service.” 
(J.A. 183) 
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Having exhausted his administrative remedies, appellant 
filed this suit for reinstatement and back pay in the U.S. 
District Court for the District of Columbia on June 27, 
1967 (J.A. 5). Appellees filed an answer on December 
29, 1967 (J.A. 10). Appellant moved for summary judg- 
ment (J.A. 13). On June 27, 1968, appellees cross-moved 
for summary judgment (J.A. 17). Immediately upon con 
clusion of oral argument,the District Court, Judge Corco- 
ran, denied appellant’s cross motion and granted appellees’ 
in an oral opinion delivered from the bench (J.A. 55, Tran- 
script, Hearing on Motions, p. 43). This appeal is from the 
order entered in conformity with the bench ruling (J.A. 
41). 


CONSTITUTIONAL PROVISIONS, STATUTES 
AND REGULATIONS INVOLVED 


1. The First Amendment to the United States Constitu- 
tion provides, 


“Congress shall make no law . . . abridging the free- 


” 


dom of speech or of the press . - - 
2. 5 United States Code $ 652(a) provides, 

“No person in the classified civil service of the United 
States shall be removed or suspended without pay 
therefrom except for such cause as will promote the 
efficiency of such service . . ait 


3. Air Force Regulation 40-712, August 13, 1963 pro- 
vides: 

“The Air Force shall not consider in any discipli- 
nary action, or any action of dismissal, any charges 
made more than three years preceding the intended 
dismissal.” 
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STATEMENT OF POINTS 


1. The First Amendment prohibits the dismissal of a 
teacher for “discussing controversial subjects in class,” 
deemed by his superior to be “prejudicial to the interests 
of the United States.” 


2. A policy against “discussing controversial subjects in 
class” is void for vagueness and unenforceable under the 
due process clause of the Fifth Amendment. 


3. The failure of the Air Force and the Civil Service 
Commission to request and take such steps as were within 
their power to secure the presence at the hearing or testi 
mony of witnesses requested by appellant, when such wit- 
nesses were subject to the daily control and direction of 
the Air Force denied appellant a fair hearing. 


4. An evidentiary hearing to appeal an adverse action by 
an agency, which is subject only to limited judicial review, 
is fundamentally unfair and thus inconsistent with due 
process where there is no standard by which the hearing 
examiner must weigh the evidence produced. 


5. The appeals examiner was arbitrary and capricious in 
determining that the Air Force’s allegations were supported 
by substantial evidence and that the appellant’s contentions 
were not. 


6. Where, as here, there is no evidence in the record 
that appellant’s conduct in any way interfered with the 
efficiency of the civil service, which is the sole statutory 
grounds for removal, the removal is illegal. 


7. The Air Force violated its own regulations by consid- 
ering offenses which occurred more than three years prior 
to the offense with which appellant was charged in arriving 
at a decision to remove him, thereby depriving him of due 
process of law and rendering the dismissal null and void. 
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SUMMARY OF ARGUMENT 


1. Both the First and Fifth Amendments forbid dismis- 
sal of a teacher from public employment for discussing con- 
troversial subjects in class. Public employees enjoy the same 
right of free speech as do other citizens. The government 
may regulate expression only where it asserts a paramount 
interest and evidences that that interest is clearly endan- 
gered. It failed in this case to evidence any threat whatso- 
ever to the efficiency of the civil service in general or the 
Air Force Language School in particular which might justify 
so significant an infringement of appellant’s First Amend- 
ment rights. Furthermore the rule which the Air Force 
here attempted to enforce is so vague that men of common 
intelligence must necessarily guess at its meaning and dif- 
fer as to its application and thus violates due process of 
law. 


2. Recognizing that the right to offer witnesses in one’s 
own behalf is a fundamental part of due process of law, 
Civil Service Regulations entitled appellant to a hearing at 
which he could offer evidence and present witnesses. For 
this right and these regulations to be meaningful the Air 
Force was obliged to do all that it could to honor appel- 
lant’s timely request to produce at his hearing crucial wit- 
nesses, who were as a practical matter under the daily con- 
trol and direction of the Air Force. Its failure to do so 
placed significant impediments in the way of appellant’s 
presenting his defense and deprived him of a fair hearing. 


3. There is no accepted standard used in guiding an 
appeals examiner in weighing evidence in an employee dis- 
charge case. If both the Agency and respondent present 
substantial evidence, the lack of a definite standard such as __ 
“preponderance of the evidence” to guide the appeals exam- 
iner in weighing conflicting evidence is a denial of due proc- 
ess. 


4. The only evidence presented by the Agency was in 
affidavits. Such hearsay cannot be considered substantial 
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evidence. The appeals examiner’s determination that the 

Agency had presented substantial evidence and that the 
appellant had not was so arbitrary and capricious that it 
constitutes a denial of due process. 


5. There is no evidence in the record to support the 
Civil Service Commission finding that appellant was removed 
for such cause as will promote the efficiency of the serv- 
ice. The government cannot merely presume a relationship 
between the conduct which was the basis for his dismissal 
and the efficiency of the service but must offer evidence to 
establish this. Its failure to do so renders the dismissal null 
and void. 


6. While an Agency may have sole authority in the prom- 
ulgation of regulations it may not waive those regulations 
in a given case. For a dismissal to be sustained an individ- 
ual must have been given the full protection to which the 
regulations entitle him regardless of whether he could prop- 
erly have been dismissed had the regulations been com- 
plied with. Here, both the Air Force and the Civil Service 
Commission improperly relied upon two prior warnings in 
reaching a decision as to the appropriate penalty to be 
imposed upon appellant which under specific regulation 
occurred too long ago to be considered. This was highly 
prejudicial to appellant as the degree of penalty for an offense 
is likely to be set in direct relation to the number of simi- 
lar infractions considered, and renders invalid the removal 
decision. 
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ARGUMENT 
I 


THE DISCHARGE OF APPELLANT UNDER A VAGUE, 
UNWRITTEN POLICY FOR ALLEGEDLY DISCUSSING 
CONTROVERSIAL SUBJECTS IN CLASS AS BEING 
PREJUDICIAL TO THE INTERESTS OF THE UNITED 
STATES VIOLATES THE FIRST AND FIFTH AMEND- 
MENTS TO THE UNITED STATES CONSTITUTION 


A. Appellant Was Discharged From Public Employ- 
ment On Grounds Barred By The First Amend- 
ment’s Guarantee Of Freedom Of Speech And 
Not For Insubordination. 


For thirteen years, appellant served with distinction as a 
civilian language teacher for the U.S. Air Force teaching Eng- 
lish to foreign military officers who come to the United 
States for training. On several occasions he had received 


commendations from the Air Force for his performance. 
During the very month he was accused of conduct prejudi- 
cial to the interests of the United States he had been given 
an “excellent” performance rating, signed by the same 
supervisor who later charged him with misconduct. 


In October and November of 1965, a dispute arose with 
the Air Force over appellant’s unwillingness, because of 
family illness, to accept a tour of duty in Vietnam. The Air 
Force refused to grant relief from the assignment and threat- 
ened him with dismissal if he refused to go. Appellant’s 
Congressman then intervened in his behalf, and as a result 
the assignment was withdrawn. Shortly thereafter, in Jan- 
uary 1966, removal proceedings were instituted against him. 


Appellant was accused of discussing controversial sub- 
jects with foreign students in class on two specific occa- 
sions. First, on November 23, 1965, he allegedly told his 
class that he had grown up in the slums of New York and 
had to overcome discrimination against the Jews and that 
discrimination of this kind continues to exist in America 
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today. Second, on December 2, 1965, he allegedly expressed 
his admiration for Vietnamese who protested the wrang- 
ful action of the U.S. government in Vietnam. Despite 
appellant’s persistent denials that he made such statements 
it was found by both the Air Force and the Civil Service 
Commission that he had made the statements and he was 
accordingly discharged. Therefore, in this section of the 
brief, we will assume arguendo that appellant did, in fact, 
make the statements attributed to him. 


No other offense was charged nor was any dissatisfaction 
with appellant’s general performance indicated either initially 
or in the administrative proceedings which followed. More- 
over, the previous warnings, which were cited in explana- 
tion of the severity of the action taken, each involved simr 
lar objections to statements of this kind made by appellant. 


On reviewing the case the District Court indicated that 
it saw and decided the case primarily as one of dismissal 
for insubordination rather than for discussing controversial 
subjects. For example during the argument by counsel for 
appellant the Court asked 

“How do you expect these people who are running 
this language school to work with an employee who 
disobeys all the orders and goes outside the scope 
of his duties to make trouble, and so forth?” (Tran- 
script, Hearing on Motions, p. 32, J.A. 52). 


At another point the Court stated, 


“[TAppellant] was under explicit orders on how to 
handle himself. He violated the order.” (Tr. 28). 


At still another point the following colloquy took place 
between counsel and the Court: ~ 


“THE COURT: If a man is under military disci- 
pline and he disobeys the orders, goes beyond the 
ambience of his orders, he is subject to discipline. 

“MR. CRAMER: This is not a military case, Your 
Honor. 


14 


“THE COURT: This certainly is a military case. 


“MR. CRAMER: He is a civilian employee.” (Tr. 
p. 30, J.A. 50). 


The Court erred in its characterization as well as its dis- 
position of the case. It is axiomatic that one cannot be 
punished for failing to obey a command when the com- 
mand is itself violative of the Constitution. Wright v. 
Georgia, 373 U.S. 284 (1963). More importantly, even 
assuming, arguendo, that the Air Force could properly order 
a teacher not to discuss controversial subjects with his stu- 
dents, the fact remains that appellant was not charged with 
insubordination or disobeying orders. As this Court recently 
pointed out in Scott v. Macy, No. 20,841 (Sept. 11, 1968), 

“An agency’s action must be judicially sustained upon 
the reason for which it acts, and not by reference 
to a upon which it might have acted.” (Slip op., 
p. 7. 


Appellant was fired solely and exclusively on charges of 
discussing controversial subjects in class. Whether offering 
his unsolicited opinion, responding to the questions of his 
students, or merely stimulating a discussion as a vehicle for 
practicing the English language he was within his rights of 
free speech and academic freedom and was fired as a direct 
result thereof. 


B. Any Order Or Policy Forbidding The Discus- 
sion Of Controversial Subjects In Class Is 
Overbroad And Void For Vagueness And Can- 
not Constitutionally Be The Basis For Re- 
moving A Teacher From Public Employment 


Appellant has consistently maintained that the contro- 
versial statements attributed to him by the Air Force 
were never made. Both the Air Force and the Civil 
Service Commission found to the contrary. Thus this 
Court must now consider whether, assuming these state- 
ments were made, appellant could consistent with the First 
and Fifth Amendments to the Constitution be dismissed 
from public employment for this conduct. 
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It is fundamental that ‘a law forbidding or requiring con- 
duct in terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to its 
application violates due process of law.” Baggett v. Bullitt, 
377 U.S. 360 (1964); Cramp v. Board of Public Instruction, 
368 U.S. 278, 287 (1961). 


The tremendous “chilling effect” of this kind of vague 
and uncertain rule on the exercise of First Amendment 
freedoms was clearly underlined by the Supreme Court in 
Keyishian v. Board of Regents, 385 U.S. 589 (1966). There 
the Court held unconstitutional the New York “Feinberg 
Law” which provided, among other things, that “the utter- 
ance of any treasonable or seditious word or words or the 
doing of any treasonable or seditious act or acts” shall be 
grounds for removal, stating: 


“We emphasize once again that ‘[p] recision of regu- 
lation must be the touchstone in an area so closely 
touching our most precious freedoms, N.A.A-C.P.' v, 
Button, 371 U.S. 415, 438; [f]or standards of per- 
missible statutory vagueness are strict in the area of 
free expression .. .. Because First Amendment free- 
doms need breathing space to survive, government 
may regulate in the area only with narrow specifi 
city. Id. at 432-433 .... When one must guess 
what conduct or utterance may lose him his post 
tion, one necessarily will ‘steer far wider of the un- 
lawful zone .. .” Speiser v. Randall, 357 U.S. 513, 
526. For ‘[t]he threat of sanctions may deter... 
almost as potently as the actual application of sanc- 
tions.’ N.A.A.C.P. v. Button, supra, at 433. The 

- danger of that chilling effect upon the exercise of 
vital First Amendment rights must be guarded against 
by sensitive tools which clearly inform teachers what 
is being proscribed. See Stromberg v. California, 
283 U.S. 359, 369; Cramp v. Board of Public Instruc- 
tion, 368 U.S. 278; Baggett v. Bullitt [377 US. 
360].” (At 603). 


The standard governing a teacher’s freedom of speech in 
the classroom which the Air Force tried to enforce in this 
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case suffers irremediably from the vice of vagueness. No 
rule, regulation or established and publicized policy of the 
Air Force or the Language School forbids the discussion of 
controversial subjects in class, The order was unilaterally 
promulgated by appellant’s supervisor, Mr. Parks, based 
solely on his personal judgment as to sound and proper por 
icy. The Air Force produced no evidence that anyone other 
than Mr. Parks had ever enforced, attempted to enforce or 
even been aware of this so-called established policy of the 
Language School. Under the circumstances appellant could 
only guess as to what constituted prohibited “controversial” 
subjects or even what constituted a “discussion” of these. 


Are controversial subjects limited to those which actually 
arouse a controversy? There is no evidence of that here, © 
Are they controversial only when the audience to which they 
are directed might disagree with or dispute them, or merely 
if some audience at some time and some place might dispute 
them? Or, as seems to have been the case here, are they 
controversial only when opinions are expressed with which 
appellant’s supervisor, Mr. Parks, disagrees? Certainly it is 
a fair assumption that had appellant expressed his admira- 
tion for, rather than disapproval of, the role of the U.S. gov- 
ernment in Vietnam he would not have been subjected to 
severe disciplinary action, although the general subject mat- 
ter would have been the same. Finally, what was a forbid- 
den discussion in the context of the classroom? Could a 
teacher have answered a student’s question if it touched 
upon a controversial area? Must a teacher have called a 
halt to any discussion among students trying to learn to 
speak and use a language whenever any topic was touched 
with which someone in the class might disagree? 


2Cf. Mr. Justice Black’s concurring opinion in Epperson v, Arkan- 
sas, November 12, 1968, 37 US. L. Week 4017 at 4021: “Under this 
statute as construed by the Arkansas Supreme Court, a teacher cannot 
know whether he is forbidden to mention Darwin’s theory at all or 
only free to discuss it as long as he refrains from contending that it is 
true.” t 
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The potential for abuse and invitation to arbitrary action 
inherent in a rule which so sorely lacks the “‘narrow specif- 
icity” required when the government seeks to regulate First 
Amendment rights is strikingly illustrated by the record in 
this very case. There was no evidence whatsoever of any 
controversy in appellant’s classroom or among appellant’s 
students as a result of his remarks. The record shows not 
that Mr. Parks acted to protect the efficient administration 
of the Language School which was somehow imperiled by 
appellant’s comments, but rather that he used his supervi- 
sory position to silence comment which he alone deemed 
disturbing, albeit in the name of the best interest of the 
United States. 


Appellant does not deny that the Air Force has a legi- 
timate interest in preventing actual disruption of its lan- 
guage training program. However, it is indisputable that 
“even though the governmental purpose be legitimate and 
substantial that purpose cannot be pursued by means that 
broadly stifle fundamental personal liberties when the end 
can be more narrowly achieved.” Shelton v, Tucker, 364 
U.S. 479 (1960). See e.g. Elfbrandt v. Russell, 384 U.S. 
11 (1966), Keyishian v. Board of Regents, supra, In this 
case the means chosen by the Air Force were so broad and 
sO vague as to proscribe legitimate as well as illegitimate con- 
duct and compelled appellant to exercise his most funda- 
mental rights only at the constant peril of coming within 
the broad reach of its proscription and suffering punish- 
ment as a result. This the Air Force may not do consist- 
ent with the First and Fifth Amendments to the Constitu- 
tion. 


C. The First Amendment Forbids Dismissal 
Of A Teacher From Public Employment 
For Discussing Controversial Subjects In 
Class. ° 


Even if his supervisor’s order forbidding the discussion of 
controversial subjects in class were found to be sufficiently 
clear to be enforced without denying appellant due process 
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of law, appellant could still not constitutionally be dismissed 
for violating the order. 


Public employees enjoy the same constitutional rights as 
do all citizens, and public employment cannot be condi- 
tioned on the renunciation of those rights. As the Supreme 
Court stated in Garrity v. New Jersey, 385 U.S. 493 (1967), 
“We conclude that policemen, like teachers and lawyers, are 
not relegated to a watered down version of constitutional 
rights.” There is no longer any doubt that “. . . the theory 
that public employment which may be denied altogether 
may be subjected to any conditions, regardless of how 
unreasonable has been uniformly rejected.” Keyishian v. 
Board of Regents, supra. Thus the governemnt may only 
regulate the exercise of First Amendment rights by a pub- 
lic employee where there is justification other than the 
mere fact of public employment. See Pickering v. Illinois, 
391 U.S. 563 (1968). Wieman v. Updegraff, 344 U.S. 183 
(1952), Cramp v. Board of Public Instruction, supra, P. 288, 
Baggett v. Bullitt, supra, p. 379, Elfbrandt v. Russell, 384 
USS. 11 (1966), Keyishian v. Board of Regents, supra, p. 
605. Appellant is entitled to have his conduct judged by 
the same constitutional standard which apply to all citizens. 


In order to justify a limitation on First Amendment rights 
the government must assert far more than the mere reason- 
ableness of the regulation—it must assert a paramount inter- 
est. Thus speech may be regulated where the very existence 
of the state is clearly endangered, Schenck v. United States, 
249 U.S. 47 (1918) or when the ability of the government to 
carry on its normal functions is threatened, Cox v. Louis- 
iana, 375 U.S. 559 (1965). Clearly, no comparable interest 
of the state is at stake here. Moreoever, however legitimate 
the state’s interest in promoting the efficiency of the Civil 
Service, in general, or the Air Force Language School, in 
particular, may be, it is clear that it has not here demon- 
strated so significant and imminent a threat to that inter- 
est as to justify a sweeping invasion of appellant’s First 
Amendment rights. 
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The latest Supreme Court decision concerning the right 
of free speech of public employees is Pickering v. Illinois, 
391 U.S. 563 (1968). In that case, a public high school 
teacher had been dismissed by the local Board of Educa- 
tion for sending a letter to a local newspaper in which he - 
criticized the Board and Superintendent of schools in con- 
nection with a tax increase proposal before the voters of 
the school district. The Board determined that the publi- 
cation of the letter was “detrimental to the efficient opera- 
tion and administration of the schools of the district.”” The 
Court held that Pickering’s freedom of speech had been 
violated. While recognizing that “‘the State has interests as 
an employer in regulating the speech of its employees that 
differ significantly from those it possesses in connection with 
regulation of the speech of the citizenry in general,” (slip 
op., p. 5), the Court felt that the interest of the teacher as 
a citizen in commenting upon matters of public concern 
must be balanced against the interest of the State as an 


employer in promoting the efficiency of the public service 
it performs through its employees. The balance, it held, 
favored the citizen. 


The Pickering case is clearly dispositive of the case at 
hand. “An analysis of the controlling interests” involved 
compels the conclusion that appellant’s interest in free 
speech far outweighed the interest of the Air Force in pro- 
moting the efficiency of its language school by an across- 
the-board ban on discussing controversial subjects with for- 
eign students in class. 


We are dealing here with a public employee who is also a 
teacher. While admittedly his is no ordinary classroom, his 
profession as well as his assigned responsibilities require that 
he educate as well as train his students, Education may not 
be the usual task of the Air Force, but when it seeks to 
enter this field it must adhere to the same First Amendment 
principles which bind the state itself, Meyer v. Nebraska, . 
262 U.S. 390 (1923), Epperson v. Arkansas, 37 U.S. L. 
Week 4017, November 12, 1968, the school board, Pick- 
ering v. Board of Education, supra, the university, Keyi- 
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shian v. Board of Regents, supra, Or any other govern- 
mental entity in this regard. The Supreme Court has time 
and again recognized that teachers above all must be 
accorded freedom of thought and expression. 

“Our Nation is deeply committed to safeguarding aca- 
demic freedom, which is of transcendent value to all 
of us and not merely to the teachers concerned. 
That freedom is therefore a special concern of the 
First Amendment, which does not tolerate laws that 
cast a pall of orthodoxy over the classroom. 

“The classroom is peculiarly the ‘marketplace of 
ideas.’ United States v. Associated Press, D.C. 52 
F. Supp. 362, 372”. Keyishian v. Board of Regents, 
supra, at 603. 


Appellant’s right as a teacher and public employee to 
express his opinion on matters of public interest and con 
cern was thus at least as compelling as was Marvin Picker- 
ing’s right to make known his criticism of the school board 
which employed him. As in Pickering the statements made 
by appellant here were “in no way directed at any person 
with whom [he] would normally be in contact in the course 
of his daily work as a teacher. Thus no question of main- 
taining either discipline by immediate superiors or harmony 
among coworkers is presented here.” (slip op., p. ) What- 
ever criticism was involved in appellant’s statements related 
to general government policy and did not involve anyone 
with whom he had a close—or indeed any—employment 
relationship. 


In Pickering the Board alleged that the letter would 
“foment controversy and conflict among the Board, teachers, 
administrators and residents of the district.” The Court, 
however, emphasized that “no evidence to support these 
allegations was introduced at the hearing.” Here, the Air 
Force was concerned lest appellant foment controversy in 
the classroom and between foreign military officers and the 
U.S. government. But here, too, absolutely no evidence of 
such a result was introduced at the hearing. While the Air 
Force may have concluded that the statements were per se 
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harmful to the U.S. government, to the Air Force or the 
language school, such a conclusion does not bear up under 
close examination. 


It is anomalous to suggest that the U.S. government is 
injured merely by the discussion of controversial subjects. ° 
The guarantee of free speech is a cornerstone of our con- 
stitutional system, and controversy is itself one of the 
objects of free speech. In Terminiello v. Chicago, 377 U.S. 
1 (1948), the Supreme Court stated, 


“Accordingly a function of free speech under our sys- 
tem of government is to invite dispute. It may 
indeed best serve its high purpose when it induces 
a condition of unrest, creates dissatisfaction with 
conditions as they are, or even stirs people to anger. © 
Speech is often provocative and challenging, It may 
strike at prejudices and preconceptions and have pro- 
found, unsettling effects as it presses for acceptance 
of an idea. This is why freedom of speech, though 
not absolute, Chaplinsky v. New Hampshire, supra, 
pp. 571-572, is nevertheless protected against cen- 
sorship or punishment, unless shown likely to pro- 
duce a clear and present danger of a serious substan- 
tive evil that rises far above public inconvenience, 
annoyance or unrest.” 377 U.S, at 4. 

Moreover it hardly could be argued that the discussion was 
per se harmful to the Air Force Language School. As appel- 
lees themselves have so clearly pointed out the mission of 
the Air Force Language School involves a great deal more 
than providing foreign military personnel with English lan- 
guage proficiency.” .. . [E]qually important, . . . is to 
provide these foreign students orientation as to the culture 
and customs of the United States covering significant areas 
of American life, with a view to their obtaining a balanced 
understanding and appreciation of American society, insti- 
tutions and ideals.”? [Emphasis added.] Nothing could 
be more patently inconsistent with American society, insti- 


3Defendant’s Statement of Material Facts in Support of Defend- 
ant’s Cross-Motion For Summary Judgment, p. 2 (J.A. 18). ° 
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tutions and ideals than a suppression of discussion of “‘con- 
troversial” subjects between students and teachers and the 
firing of a teacher for not adhering to the ban. There 
would be no rational basis whatever to presume injury from 
conduct fully consistent with law and tradition and illustra- 
tive of the institutions and principles whose true meaning 
appellant and all other employees of the language school 
were to convey to their students. 


Finally, reliance on “possible” or per se adverse effects 
as justification for Mr. Parks’ rule conflicts with constitu- 
tional requirements. Attempts to restrict First Amendment 
freedoms must be justified not by remote, speculative or 
possible harmful effects but by clear and present danger to 
a substantial public interest. Thomas v. Collins, 323 U.S. 
156 (1945). 

The Court in Pickering gave this summary description of 
the case before. it: 

“What we do have before us is a case in which 
a teacher has made erroneous public statements upon 
issues then currently the subject of public attention, 
which are critical of his ultimate employer but which 
are neither shown nor can be presumed to have in 
any way either impeded the teacher’s proper per- 
formance of his daily duties in the classroom or to 
have interfered with the regular operation of the 
schools generally. In these circumstances we con- 
clude that the interest of the school administration 
in limiting teachers’ opportunities to contribute to 
public debate is not significantly greater than its 
interest in limiting a similar contribution by any 
member of the general public.” 
Deleting only the word “erroneous” as truth or falsity of 
the statements is not an issue here, the description applies 
as well to the case at hand. Indeed, the only major differ- 
ence between Pickering and this case is that here the state- 
ments were made in class and addressed to foreign students 
rather than in the newspaper to the public at large. This 
difference does not afford a basis for distinguishing the 
cases, however. First Amendment rights are protected in 
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class as well as outside of it, see Sweezy v. New Hampshire, 
354 U.S. 234 (1957), Meyer v. Nebraska, supra, and do not 
depend for their existence on the size or composition of 
the audience. See also, Tinker v. School District, 37 U.S. 
L. Week 4121, February 24, 1969. 


Even assuming that there may be certain circumstances 
in which it is necessary to the success of a government pro- 
gram that an apparent unanimity of opinion be maintained, 
it is clear that this case does not present such an instance. 
It is highly unlikely that, as appellees have argued, adult 
foreign military officers sent here for technical training 
would be so unsophisticated as to mistake the view of their 
civilian English teacher for official U.S. government opin- 
ion. Moreover, there is no danger here that the students 
exposed to appellant’s views lacked exposure to varying 
opinion on the other side. Whatever undue influence one 
teacher’s opinion might be thought to have in some circum- 
stances is totally negated here by the currency of the issues 
and range of other opinion on these subjects readily avail- 
able in every newspaper and on every radio station and TV 
channel. 


Surely the United States Air Force has no protected inter- 
est in maintaining at all costs the idea that no anti-Semitism 
exists in the United States or that U.S. policy in Vietnam 
has the unanimous support of Americans in the face of un- 
deniable evidence to the contrary. The opinion expressed 
by appellant regarding events in Vietnam may indeed have 
been aggravating to Mr. Parks, as it apparently was to the 
government’s attorney,’ but “certainly there can be no 


4In defendants’ “Memorandum of Points and Authorities in Sup- 
port of Cross Motion for Summary Judgment” their attorney referred 
to the incident in which appellant purportedly expressed admira- 
tion for those Vietnamese who had burned themselves to protest 
U.S. government policy in Vietnam as a “most aggravated one.” 
Apparently the one thing to distinguish this incident from other al- 
leged incidents for which appellant was punished or warned, which 
made it “aggravated,” however, was the nature of the views expres- 
ws rather than any events that occurred prior, during or subsequent 

ereto, * 
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questions but that the First Amendment protects expres- 
sions in opposition to national foreign policy in Vietnam 
...” Bond v, Floyd, 385 U.S. 116, (1966) at 245. “[I]t 
is a prized American privilege to speak one’s mind, although 
not always with perfect good taste, on all public institu- 
tions.” Bridges v. California, 314 U.S. 252 (1941). Thus 
Mr. Parks’ attempt to punish appellant for his expression of 
opinion can be seen as nothing less than a blatant attempt 
to impose a “pall of orthodoxy” over the Language 
School’s classrooms. : 


Prior to the Pickering decision, this Court dealt with an 
issue similar to that presented here in Meehan v. Macy, ___ 
U.S.App.D.C. __, 392 F.2d 822 (1968). That case involved 
a Canal Zone policeman who was discharged after issuing 
leaflets highly critical of the Canal Zone Governor in his 
decision to implement a policy with which the local police- 
men’s union strongly disagreed. The Court upehld the dis- 
charge. Since then, on petition for rehearing in light of 
Pickering, the case has been reargued before the Court of 
Appeals en banc on December 16, 1968. 


On May 12, 1969 the case was remanded for further pro- 
ceedings by the Civil Service Commission in light of Picker- 
ing. Several possible distinctions between Meehan and Pick- 
ering, the Court suggested, merited consideration. In Mee- 
han, for example, a special relationship of loyalty between 
the employee and the employer whom he criticized was 
necessary. Further, the controversy in Meehan took place 
during a period of rioting and disruption in the Canal Zone 
when the necessity for order and discipline among the police 
force may have been critical. 


Whatever the ultimate outcome in Meehan, it seems clear 
that Pickering rather than Meehan controls here. Appellant 
did not criticize anyone with whom he had any working 
relationship. And no extraordinary circumstance requir- 
ing unanimity of opinion confronted the school, the Air 
Force or the United States at the time. 


Above all, in this case, as in Pickering, the Air Force 
has failed to demonstrate any interest which was of such 


25 


overriding concern and in any real danger of actually being 
adversely affected as to justify limitation of appellant’s right 
of free speech. 


dV 


REFUSAL OF THE AIR FORCE TO TAKE STEPS 
TO SECURE THE PRESENCE AT THE HEARING 
OF WITNESSES UNDER ITS CONTROL, RE- 
QUESTED BY APPELLANT, DEPRIVED APPEL- 
LANT OF A FAIR HEARING. 


From the outset appellant has consistently maintained that 
he did not make the statements attributed to him by the 
Air Force which were the basis for his dismissal. Thus the 
crucial issue aired in his appeal to the Civil Service Commis- 
sion was whether the statements had in fact been made by 
him. It was readily apparent that since the statements were 
alleged to have been made in class, the testimony of stu- 
dents present in the classroom would not only be material, 
but crucial. It was evident that, apart from appellant’s own 
word, their testimony was the only possible source of sup- 
port for his denials, 


Appellant promptly and repeatedly notified the Air Force 
and the Civil Service Commission that he desired the pres- 
ence at the hearing of specific students, who were in the 
classroom on the dates of the alleged misconduct. The Air 
Force flatly refused to comply with the request, however, 
offering as its sole excuse the fact that the foreign students 
were in the United States as guests and not subject to U.S. 
military jurisdiction, Similarly, the Civil Service Commis- 
sion investigator declined to interview the students named, 
but instead merely informed the liaison officers of the vari- 
ous national groups that “any testimony volunteered would 
be appreciated, whether it be favorable or unfavorable to 
appellant, and that their respective students would not ever 
be subject to a subpoena to be a witness in a court.” 
Apparently there were no volunteers. The one student with 
whom the investigator personally spoke, however, confirmed 
appellant’s claim that the statements had not been made, 
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Moreover, the written statement of another student which 
appellant himself was able to secure not only confirmed 
appellant’s denial but also stated that the Air Force itself 
had discouraged the students from testifying. 


The refusal of the Air Force to produce and of the Civil 
Service Commission to interview the witnesses requested by 
appellant placed impediments in the way of appellant 
attempting to clear himself of charges against him by deny- 
ing him the fair hearing to which he was entitled. 


Even disregarding the evidence of active interference by 
the Air Force to prevent witnesses from testifying which 
the Appeals Examiner was entitled to disbelieve, it is clear 
that the Air Force utterly disregarded its obligation under 
the principle of Williams v. Zuckert, (cert. dismissed) 371 
U.S. 531 (1963), (on rehearing) 372 U.S. 765 (1963), to 
take such steps as were within its power to produce the 
requested witnesses. 


In Williams, a veteran with civil service status was dis- 
charged by the Air Force for alleged misconduct. He had 
requested that certain Air Force personnel be produced to 
testify at his hearing. The Air Force refused. Initially the 
Supreme Court upheld the Air Force in that the employ- 
ee’s request for the witnesses had been neither timely nor 
in conformity with applicable regulations, which contem- 
plate that the party desiring the presence of witnesses either 
for direct or cross-examination shall assume the burden of 
producing them (371 U.S, 531 (1963) at p. 532). The Court 
stated, however, 

“Had petitioner discharged this burden by timely 
attempt to obtain the attendance of the desired 
witnesses and through no fault of his own failed, 
then .... The Air Force would have been required 
... to produce them, since they were readily avail- 
able and under the Air Force’s control. Vitarelli v. 
Seaton, 359 U.S. 535, 544-545 would so require.” 


Subsequently in a petiton for rehearing it was brought out 
that Williams had in fact requested the presence of the wit- 
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nesses prior to the hearing. The Supreme Court then held 
that such request was sufficient to require the Air Force to 
produce them (372 U.S. 765 (1963)). 


In this case appellant made a timely request of the Air 
Force. He fully discharged his burden as Williams says he 
must. Nevertheless, both the Air Force and the Civil Serv- 
ice Commission have maintained that since the Commission 
lacks subpoena power and the students desired as witnesses 
were foreign officers not under the military jurisdiction of 
the United States, the Williams rule is inapplicable. The 
District Court was of a similar view. 


This position is a misconstruction of Williams, In that 
case, too, the Civil Service Commission lacked subpoena 
power and the Air Force could not compel the attendance 
of witnesses. Nevertheless, the Court recognized that 
employees of the Air Force were as a practical matter under 
the control of their employer with respect to how they spent 
their working time. This kind of practical control was suffi- 
cient to place the burden on the Air Force to produce them 
if the regulations guaranteeing a hearing with the right to 
present witnesses for direct and cross examination were to 
be meaningful. The same kind of practical control existed 
with regard to the foreign students in this case. “While 
attending the Air Force Language School foreign officers 
are subject to Air Force orders with respect to how they 
spend their time. Like U.S. Air Force personnel who are 
assigned to various duties, these students are assigned to 
classes. They must receive permission for leave, are housed 
and fed by the Air Force and are in regard to their daily 
activities in the same position vis a vis the Air Force as are 
U.S. Air Force military personnel attending a training school. 


Where technical legal jurisdiction or the power to com- 
pel attendance ultimately lies is clearly not determinative 
of the Air Force’s obligation. As the Court of Claims 
recently stated in Glidden v, United States, No. 162065 
(October 18, 1968), where a discharged serviceman had 
been denied an opportunity to confront and cross examine 
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witnesses who had compiled a report unfavorable to him on 
the grounds that the report was classified and the witnesses 
were civilians who could not be compelled to attend the 
hearing, 


“_ .. unavailability is not to be deduced from the 
mere inability to compel a witness’s attendance; more 
must appear.” Slip op., p. 5. ‘ : 

See, Powell v. Zuckert, 125 App.D.C, 55, 366 F.2d 634 
(1966). Had the Air Force attempted to require these for- 
eign officers to appear and they refused to obey such an 
order or honor the request it may be that the Air Force 
would have discharged its burden. In this case, however, 
the Air Force made no request whatsoever that they appear. © 
It simply refused to do so, relying on its inability to com- 
pel them to do so. 


Similarly, the Civil Service Commission made no request 
that the students appear. Its investigator merely inquired 
of the liaison officers for the various student groups whether 
they would be willing to appear. This is not only a far cry 
from a request or a bonafide attempt to secure their pres- 
ence, but could easily have been seen by the liaison officers 
and students as an indication of reluctance on the part of 
the Air Force to have them appear. Indeed, such an inter- 
pretation seems highly likely in light of the statement by 
one of the students that the Air Force did discourage the 
students from testifying. 


The Civil Service Commission in its regulations has itself 
recognized that a fair hearing requires an agency to produce 
witnesses subject to its direction when requested to do so. © 
5 CFR § 772.305(c) provides, 


“(1) ... Both parties are entitled to produce wit- 
nesses. The Commission is not authorized to sub- 
poena witnesses, ° 


“(2) An agency shall make its employees available 
as witnesses at the hearing when (i) requested by 
the Commission after consideration of a request by 
the appellant or the agency and (ii) it is adminis- 
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tratively practicable to comply with the request 
....” (Emphasis added.) ' 


There was no claim or indication that it would be adminis- 
tratively impracticable to produce the foreign students to 
testify. Since, as has been shown, these proposed witnesses 
were as a practical matter in the same position as an agency 
employee, it is fully consistent with established Civil Serv- 
ice procedures to require that the agency involved produce 
them, © 


It is clear beyond question that where protected rights 
are involved, due process requires the government to observe 
recognized standards of fair play in its hearing procedures, 
Vitarelli v. Seaton, 359 U.S. 535 (1959); Greene v. McEl- 
roy, 360 U.S. 474 (1959), and that government employ- 
ment is so protected, Peters vy, Hobby, 349 U.S. 331 (1955). 
Due process is “a living principle not confined to past 
instances.” Joint Anti-Fascist Refugee Comm. v. McGrath 
(Frankfurter, concurring), 341 U.S. 161 (1951) at 174. In 
expounding its requirements courts have recognized that 
“what is unfair in one situation may be fair in another,” 
and thus have given careful consideration to the circum- 
stances involved, including “the nature of the interest that 
has been adversely affected, the manner in which this was 
done, the reasons for doing it” and “‘the available alterna- 
tives to the procedure that was followed.” Jbid at 163. ° 


The refusal of the Air Force to produce the crucial wit- 
nesses requested by appellant made it virtually impossible 
for him to present his defense. The Air Force could have 
easily made a firm request or directed them to appear. No 
contention was even advanced that such action on the part 
of the Air Force would have interfered with its training 
program or jeopardized its relationship with the foreign 
student groups involved. We need not consider whether 
that would have been the case if they had so directed the 
students and the students had refused since no request was 
made. 
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An opportunity to present witnesses and offer evidence 
in one’s own behalf is as essential to a fair hearing as is an 
opportunity to confront and cross examine adverse witnes- 
ses, | 


“Just as an accused has the right to confront the 
prosecution’s witnesses for the purpose of challeng- 
ing their testimony, he has the right to present his 
own witnesses to establish a defense. This right is 
a fundamental element of due process of law.” 
Washington v, Texas, 388 U.S. 14 (1967). 


Moreover, due process requires that this be a genuine oppor- 
tunity. Just as a genuine opportunity for confrontation 
and cross examination required that the Air Force itself 
produce adverse witnesses under its control when requested 
to do so in Williams, supra, a genuine opportunity to present 
witnesses to establish a defense required that the Air Force 
do no less here. © 


Il 


THE APPELLANT WAS DENIED DUE PROCESS BY THE 
ABSENCE OF ANY STANDARD IN WEIGHING EVIDENCE 
IN THE APPEAL HEARING AND BY THE APPEAL EXAMI- 
NER’S ARBITRARY AND CAPRICIOUS DETERMINATION 
THAT THE AGENCY’S ALLEGATIONS WERE SUPPORTED 
BY SUBSTANTIAL EVIDENCE AND THAT THE APPEL- 
LANT’S CONTENTIONS WERE NOT. 


A. An Evidentiary Hearing To Appeal An 
Adverse Action By An Agency Is Funda- 
mentally Unfair, Where There Is No Stand- 
ard By Which The Appeals Examiner Must 
Weigh The Conflicting Evidence Produced. 


Civil Service Regulations, Title V, Part 772, entitle an 
employee against whom adverse action has been taken to 
an evidentiary hearing’ by the Civil Service Commission, 


5 Specifically, the regulations provide that the appellant has a right 
to a hearing at which “both parties are entitled to produce witnesses,” 
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Although termed an “appeal,” this hearing is the first oppor- 
tunity for the employee to have the facts in his case deter- 
mined by an impartial individual not responsible to the 
Agency for which the employee works, Indeed, in this case, 
as in most, it is his first opportunity to have the facts pre- 
sented to one other than the individual who originally 
charged and proposed to remove him. The hearing exam- 
iner thus plays the key role of fact finder, in much the 
same fashion as would the court or jury in the ordinary 
legal proceeding. His role is not that of the appellate judge 
reviewing the determination of the finder of fact who has 
heard the evidence and seen the witnesses. 


This distinction is a crucial one in light of the fact that 
the Civil Service Regulations are completely silent as to 
how the hearing examiner should make his decision. He is 
not told who has the burden of proof or when it is satis- 
fied. He is given no standard whatever for weighing the evi- 
dence produced at the hearing. Must he uphold the Agency 


action if supported by substantial evidence, or only if sup- 
ported by a preponderance thereof? What if both produce 
substantial evidence?® This total lack of any standard or 
guide is inconsistent with traditional notions of a fair evi- 
dentiary hearing. 


This defect in Civil Service Commission de novo hearings 
is compounded by the fact that the Commission itself has 
not been consistent in applying standards or weighing evi- 
dence. In the present matter before this Court, the appeals 
examiner for the Dallas Region claimed that “substantial 
evidence supports the agency’s allegations.” (J.A. 158). 
However, an appeals examiner for the New York Region 
made a finding against a Department of Agriculture 
employee in another employee dismissal matter on the 


and shall be afforded an “opportunity to introduce evidence” and “to 
cross-examine witnesses.” 5 CFR 772.305(c)(i-iv). 


6 Although the examiner in this case stated that “‘the appellant’s 
case does not have such support)” (J.A. 158) even a cursory exam- 
ination of the record indicates the unsoundness of this conclusion. 


32 


grounds there was “no preponderance of credible evidence” 
to sustain her defense of a coerced resignation. Dabney v, 
Freeman, 123 App. D.C. 166, 358 F.2d 533, 536 (1965). 


The Courts themselves have not been entirely consistent 
in the standards to be used in reviewing employee dis- 
charge cases. In Pelicone v. Hodges, 116 App.D.C. 32, 33, 
320 F.2d 754, the Court determined whether the Commis- 
sion’s findings were “supported by evidence.” In Eustace 
y. Day, 114 App.D.C. 242, 314 F.2d 247, the Court looked 
to see if “there is a rational basis for the conclusions reached 
by the administrative agency,” while in Saggau v. Young, 
100 App.D.C. 3, 240 F.2d 865, 866, the standard for the 
Commisson was that it not be “unreasonable, arbitrary or 
capricious,” 

The absence of a definite and consistent standard in 
weighing evidence demonstrates a clear need for a judicially 
approved standard. As the Supreme Court pointed out in 
Woodby v. Immigration and Naturalization Service, 385 
U.S. 276 (1966), this “is the kind of question which has 
traditionally been left to the judiciary to resolve.” 385 U.S. 
at 284, citing McBaine, Burden of Proof: Degree of Belief, 
32 Calif. L. Rev. 242 (1944), and 9 Wigmore, Evidence, § 
2488-2493, 2497-2498 (3 ed. 1940). The resolution of this 
question is necessary in the interest of the evenhanded 
administration of Civil Service employee dismissal proceed- 
ings. 

Even if we assume that the agency must prove by sub- 
stantial evidence” that its dismissal action was proper, that 
does not end the fact-finding role of the hearing examiner. 
For if the employee shows that the action was improper, 
also by substantial evidence, the examiner must weigh the 
conflicting evidence and indicate which is more convincing 


7C£, Administrative Procedure Act, 5 U.S.C. $1006(c): “...no 
sanctions shall be imposed . . . except . . . as supported by and in ac- 
cordance with the reliable, probative, and substantial evidence.” ‘(Em- 
phasis added.) ~ 
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and outweighs the other, and the bases for that decision. 

He may not, as in this case, merely give conclusions with- 
out stating his reasons. Florida v. United States, 282 U.S.:° 
194, 215, 75 L.Ed. 291, 51 S.Ct. 119 (1931). By properly 
analyzing and weighing the conflicting evidence he would 
facilitate judicial review, prevent judicial usurpation of 
administrative functions, protect against careless or arbitrary 
action, and aid parties in planning their cases for rehearing 
or judicial review. Davis, Administrative Law, 8 16.05 
(1958). 


B. The Examiner Erred In Finding That There 
Was Substantial Evidence To Support The 
Agency’s Allegations And That There Was 
No Substantial Evidence To Support Ap- 
pellant. 


The examiner did not state what the substantial evidence 
was that supported the Agency. It is submitted that there 
was no substantial evidence. The Air Force presented no 
live witnesses at the de novo hearing. It relied entirely on 
hearsay evidence in affidavits. 


In an employee removal case, Camero v. United States, 
345 F.2d 798 (Ct. Cl. 1965), the Court of Claims said: 


“The test of ‘substantial evidence’ is widely used as 
the standard for judicial review of administrative 
determinations. The Supreme Court has construed 
‘substantial evidence’ to be ‘. . . more than a mere 
scintilla. It means such relevant evidence as a reason- 
able mind might accept as adequate to support such 
a conclusion.’ (citing Consolidated Edison of New 
York v. N.L.R-B., 305 U.S. 197, 229, 59 S.Ct. 206, 
217, 83 L.Ed. 126 (1938). The Court added (at 
230) ‘Mere uncorroborated hearsay or rumor does 
not constitute substantial evidence.” (At 800.) 


It has also been stated that the findings to be valid can- 
not be based upon hearsay alone, nor upon hearsay corro- 
borated by a mere scintilla. Willapoint Oysters, Inc. v. 
Ewing, 174 F.2d 676, 691 (9th Cir. 1949); N.L.R.B. Vv. 
Imparate Stevedoring Corp., 250 F.2d 297 (1957). © 
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The Agency could have presented its evidence in the form 
of testimony from live witnesses but chose not to do so, It 
should not be permitted td rest on hearsay, when it could 
so easily have furnished direct evidence. It is true that the 
furnishing of live witnesses and accusers would have sub- 
jected them to cross-examination. Greene v. McElroy, 360 
US. 474 (1957). However, that was a choice made by the 
Agency. It failed to provide even substantial evidence to 
sustain the charges against the appellant. 


In contrast, the appellant did take the stand and also pre- 
sented a number of witnesses on his own behalf. 


Under any reasonable evaluation, the appeals examiner 
was clearly wrong, if not “capricious and arbitrary.” The 
Agency’s hearsay evidence was not corroborated and there- 
fore could not constitute “substantial evidence” as against 
the substantial evidence presented by the appellant. © 


IV 


REMOVAL OF A FEDERAL EMPLOYEE FOR 
CONDUCT PREJUDICIAL TO THE INTERESTS 
OF THE UNITED STATES, ABSENT ANY AL- 
LEGATIONS OR EVIDENCE OF A RELATION- 
SHIP BETWEEN THE CONDUCT CHARGED 
AND THE EFFICIENCY OF THE CIVIL SERV- 
ICE CANNOT BE SUSTAINED UNDER THE AP- 
PLICABLE STATUTE. 


Under 5 U.S.C. $ 652(a), 37 Stat. 555 (1912), The Civil 
Service Act, as amended, provides 
“No person in the classified civil service of the United 
States shall be removed or suspended without pay 
therefrom except for such cause as will promote the 
efficiency of such service... .” 


Neither the statute nor the regulations promulgated there- 
under attempt to define “efficiency” or spell out what con- 
stitutes “such cause.” 


While leaving the Executive wide discretion in hiring and 
firing necessary to effective administration, this statutory 
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limitation on the Executive’s removal power affords civil 
service employees protection against the arbitrary exercise 
of that power, and should not be used instead to afford the 
government an excuse for arbitariness. Shachtman v. Dulles, 
96 U.S.App.D.C. 287, 225 F.2d 938 (1955); Scott v. Macy, 
121 U.S.App.D.C. 205, 349 F.2d 182 (1965). 


A. There Is No Evidence In The Record To Sup- 
port a Finding That Appellant Was Removed 
For Such Cause as Will Promote the Efficiency 
of the Service. 


Appellant was removed from his position as a language 
teacher with the United States Air Force “for conduct pre- 
judicial to the interests of the United States.” The speci 
fic offenses which were the basis of this charge were two 
controversial statements allegedly made by him while teach- 
ing a class of foreign military officers. There was no allega- 
tion whatever that any controversy resulted from the state- 


ments, that any disruption occurred in class, or that appel- 
lant’s performance as a teacher, for which he had previously 
received commendation by the Air Force, was impaired, ° 


On appeal to the Dallas Regional Office of the Civil Serv- 
ice Commission all evidence offered by the Air Force went 
only to the factual issue of whether the statements attri- 
buted to appellant had been made. No showing whatever 
was made of any relationship between the statements and 
appellant’s performance of his job or the efficiency of the 
service. Appellant persistently denied that he made the 
statements. In addition he offered uncontested evidence of 
his ability and performance, including past official com- 
mendation. Nevertheless, the Appeals Examiner, having 
considered the evidence on the issue of whether the state- 
ments had been made, decided in favor of the Air Force 
and upheld the removal action. The first and only refer- 
ence to the efficiency of the service in this case is found in 
the final paragraph of the Appeals Examiner’s decision. He 
states, 
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“This finding takes into consideration the fact we 
believe the agency’s action was for such cause as 
will promote the efficiency of the service.” (J.A. 
159). 

It has long been established that there must be an evi- 
dentiary basis for an administrative finding. Bond v, Vance, 
117 U.S.App.D.C. 203, 327 F.2d 901 (1964); Pelicone v. * 
Hodges, 116 U.S.App.D.C. 32, 320 F.2d 754 (1963); Money 
vy, Anderson, 93 U.S.App.D:C. 130, 208 F.2d 32 (1953); 
Estep v. United States, 327 U.S. 114 (1945). Here the 
administrative record contains not a scintilla of evidence in 
support of the Examiner’s bare conclusory statement. The 
Air Force did not even pay lip service to the statutory 
grounds required for dismissal, but merely stated the con- 
duct it deemed improper and fired appellant. Moreoever, 
no tule, regulation or written policy of the Air Force or 
the Air Force Language School or the Civil Service Com- 
mission existed prohibiting the conduct with which appeF- 
lant was charged. Thus the Air Force could not even rely 
on such an established policy as evidence of a relationship 
between discussing controversial subjects and the efficiency 
of the civil service. 


On review, the Civil Service Appeals Examiner did give 
lip service to the statute, but only that. He simply deter- 
mined that the offenses charged had occurred and offered 
his own unsubstantiated conclusion that they were good and 
sufficient reason for dismissing an employee. In light of 
the emphasis placed on prior warnings given appellant. it 
may be that the Air Force and the Civil Service Appeals 
Examiner viewed the case primarily as one of insubordina- 
tion, as the District Court apparently did. Even if the rele 
tionship between insubordination and the efficiency of the 
service is considered self-evident, the most recent Court of 
Appeals decision in Scott v. Macy, No. 20841 (Sept. 11, 
1968), made it clear that an agency may not shift its post 
tion in mid-stream to a reason on which it might have relied, 
but didn’t. 


To uphold this kind of decision would be to sanction a 
conclusive presumption that discussing controversial sub- 
jects in class interferes with the efficiency of the Civil Serv- 
ice. Surely due process will not allow this kind of pre- 
sumption, whether unwritten or written, to be invoked as a 
basis for discharging a government employee any more than 
it would allow it to be invoked to deprive a person of other 
valuable rights. See Wieman v. Updegraff, 344 U.S. 183 
(1952); Cramp v. Board of Public Instruction, supra. 


B. Failure Of the Government To Establish A 
Relationship Between the Offenses Charged 
and the Efficiency of the Civil Service Ren- 
ders the Dismissal Invalid. 


In Norden v. Royall, 90 F.Supp. 834 (1949), which 
involved the dismissal of an employee covered by the Vet- 
erans Preference Act of 1944, which contains a provision 
virtually identical to 5 U.S.C. § 652, the U.S. District Court 
for the District of Columbia stated: 


“any discharge upon the general ground that it 
would promote the efficiency of the service is not 
sufficiently definite without stating in what respect 
or for what reason the efficiency of the service would 
be promoted by his discharge.” {Emphasis added.] 
(At p. 834.) 


As has been shown in the previous section, the Air Force 
clearly failed to show any relationship between dismissal of 
appellant and the greater efficiency of the civil service. 
Absent such a showing the dismissal cannot be upheld. 


In Scott v. Macy, 121 App.D.C. 205, 349 F.2d 182 
(1965), this Court embraced this principle with respect to 
disqualification from the Federal service under 5 U.S.C: § 
631, R.S. 1753, 16 Stat. 514, which provides: 


“The President is authorized to prescribe such regu- 
lations for the admission of persons into the civil 
service of the United States as may best promote 
the efficiency thereof, and ascertain the fitness of 
each candidate ....”* 
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The Court held that under a regulation promulgated pur- 
suant to section 631 authorizing disqualification for 
“immoral” conduct (5 C.F.R. 731, 201), the Civil Service 
Commission was bound to state not only what conduct 
was immoral but also “why that conduct related to occu- 
pational competence or fitness.” See also, United Public 
Workers v. Mitchell, 330 U.S. 75 (1947), Pelicone v. Hodges, 
116 App.D:C: 32, 321 F.2d 754 (1963). A similar rule 
should apply with respect to discharge from government 
employment. One already employed by the government is 
entitled to at least as much statutory protection against arbi- 
trary expulsion as is an applicant for such employment. — 
Requiring that the government show a relationship between 
the conduct for which an employee is fired and the effi- 
ciency of the service would assure employees protection 
against arbitrariness while not significantly limiting the nec- 
essary range of discretion which management needs to deal 
with its employees. The case at hand clearly illustrates this. © 
There is no evidence that these alleged discussions prevented 
appellant from completing the required lesson plans or that 
his class suffered in any way. It is far from clear that dis- 
cussing controversial subjects with foreign students in class 
interferes with the “efficiency” of the class or the language 
training program. Indeed, it may well enhance it. Argu- 
ably practice in speaking is essential to learning a foreign 
language and absorbing students in a subject which excites 
their interest may well be a useful aid in overcoming natural 
reluctance or self-consciousness in using an unfamiliar tongue. © 
In any event, what we have here is the dismissal of a long- 
term employee by a supervisor based on that supervisor’s 
sole and unsupportable judgment as to what interferes with 
the efficiency of the service. To uphold this would be to 
give license to supervisors to fire employees for any action 
with which they personally disagree. A future teacher 
could be dismissed for answering questions in class which a 
future Mr. Parks might think interfered with the efficiency 
of the class, or for inviting students to his home, because a 
future Mr. Parks thinks this improper, and so forth. This 
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is precisely the kind of arbitrariness which 5 U.S.C. $652 
was intended to prevent, 
Vv. 
FAILURE OF THE AIR FORCE TO COM- 
PLY WITH ITS OWN REGULATIONS IN EF- 
FECTING APPELLANT’S REMOVAL FROM HIS 


POSITION AS A CIVILIAN LANGUAGE TEACH- 
ER RENDERED THE REMOVAL INVALID. 


It is well-established that regulations validly prescribed by 
a government agency are binding upon it even where the 
administrative action involved is discretionary in nature, 
Roberts v. Vance, 119 App.D.C. 367, 343 F.2d 236 
(1964); Vitarelli v. Seaton, 359 U.S. 535 (1959); Service v, 
Dulles, 354 U.S. 363 (1957); United States ex rel. Joseph 
Accardi v, Shaughnessy, 347 U.S. 260 (1953). Thus where 
the Army in dismissing a reserve officer from active duty 
failed to afford him the full procedural safeguards to which 
he was entitled, this Court held that the dismissal was inva- 
lid. Roberts v, Vance, supra, Similarly, where the Depart- 
ment of State regulations were not complied with in the 
decision to discharge a foreign service officer the Supreme 
Court held the discharge was invalid, despite the fact that 
the Secretary had broad statutory authority to effect such 
a discharge “whenever he shall deem it necessary or advis- 
able to the interests of the United States,” Service v. Dulles, 
supra, 

At the time that removal action was taken against appel- 
lant, Air Force Regulation 40-712 provided: 

“The Air Force shall not consider in any disciplinary 
action, or any action of dismissal, any charges made 
more than three years preceding the intended dis- 
missal.”” 

This regulation specifically entitled appellant to have cer- 
tain highly prejudicial information excluded from considera- 
tion by the person making the decision as to whether and 
what adverse action was to be taken. 
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The letter to appellant dated January 10, 1966, inform- 
ing him of the proposed removal action against him stated, 
“You had been warned on numerous occasions, specif- 
ically on or about 6 December 1960, 14 March 1961, 
17 November 1963 and 20 September 1964 that con- 
troversial subjects must not be discussed with for- 
eign students in the classroom. Despite this you 
made the following statements to foreign students.” * 
(J.A. 60) 
Two of the warnings cited occurred almost five years before 
the offenses charged. Under Regulation 40-712 these warn- 
ings could not be considered in determining the action to 
be taken on the offenses charged. 


That these warnings were influential in the removal deci- 
sion is apparent throughout the record in this case. Surely 
so severe an action as removal would not have been taken 
merely for the offenses charged. Moreover, it is obvious 
that the severity of disciplinary action will usually vary in 


direct proportion to the number of infractions which have 
occurred. The findings of the Civil Service Commission 
Appeals Examiner confirm the importance given to the prior 
warnings. In his decision he stated, 

“The record shows, as stated by the agency’s charge 
letter, that Mr. Goldwasser had been warned as early 
as December 1960 to refrain from presenting con- 
troversial subjects to his foreign students.” (J.A. 159) 


Moreover, examination of the Appeals Examiner’s opinion 
upholding the Agency’s removal action reveals that he did 
not even consider the propriety of taking such action in 
light of the offenses charged (i.e., the two statements), or 
even the propriety of an agency attempting to enforce an 
unwritten and improper rule against making controversial 
statements, but considered only whether the statements 
charged were made. Having determined this, he viewed the 
case as merely one of insubordination, with the previous 
warnings thus the determinative factor. In conclusion, the 
Examiner stated that appellant 


41 


“.. continued to conduct himself contrary to the 
standards that had been repeatedly explained to him. 
Thus the Agency’s allegations being supported by 
evidence of record must be sustained.” 


The Board of Appeals and Review of the U.S, Civil Serv- 
ice Commission recognized this error but failed to remedy 
it, Chairman William F. Berzak stated: 

“Although the Agency cited warnings issued in 
December 1960 and March 1961, outside the pre- 
ceding three years, the Board is not persuaded that 
so doing is reversible error. The Board has, how- 
ever, dismissed them from consideration in arriving 
at its decision.” (J.A. 184) 


In dismissing the warnings from its consideration on review 
the Board did nothing to remove their prejudicial effect. 
The very existence of the regulation is the Agency’s own 
recognition of the highly prejudicial effect which past warn- 
ings or offenses have in assessing penalties. That effect is 
even more substantial where the past warnings are so simi- 
lar to the offense charged that the overriding concern is 
likely to be insubordination, In such a case, it is impossi- 
ble for the Board to correct the injustice by dismissing the 
information from its consideration on review. 


Appellant was specifically entitled by the regulations to 
have this information excluded from consideration in the 
original agency action. He was entitled to the protection 
whether or not the removing officer could properly have 
removed him had the regulations been followed. See, e.g.; 
Service v, Dulles, supra. Failure to observe Air Force regu- 
lations and afford appellant their full protection renders the 
action taken null and void. 


CONCLUSION 


Appellant was discharged because he allegedly discussed 
controversial subjects with the foreign military students in 
his class. Although he has persistently and consistently 
denied having engaged in such action, the appeals examiner 
found that “substantial evidence” sustained the Air Force 
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charge which deemed such “conduct prejudicial to the inter- 
est of the United States.” Assuming arguendo that appel- 
lant did discuss such subjects, he violated an unwritten rule, 
handed down by a single supervisor, so broad and vague as 
to afford virtually no standards by which to govern his con- 
duct. The rule, moreover, significantly limited his First 
Amendment right of free speech, although no overriding 
interest of the Air Force or the Air Force Language School 
required such a limitation. If sustained, government employ- 
ees, in general, and teachers, in particular, would have far 
less freedom of speech than other citizens, contrary to the 
trend of recent Supreme Court decisions protecting the 
right of free speech of such persons. 


The procedures followed in dismissing appellant failed to 
live up to the requirements of due process. He was not 
given all of the protections to which he was entitled by Air 
Force regulations, the Civil Service or the Fifth Amendment. 


For these reasons the judgment of the District Court 
should be reversed and the case remanded with instructions 
to grant the relief prayed in the Complaint as amended, © 


Respectfully submitted, 
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COUNTERSTATEMENT OF ISSUES PRESENTED 


Appellant, a non-veteran civil service employee, was dis- 


| charged by the Air Force from his position as an Instructor at 
' the nied aa Air Force Language School for “conduct 


sts of the ee pees Gorerumene ty 


Coreen ober students JOE end 


United States Caan Appellant 


‘ had been specifically put on notice by his Supervisor on a num- 
ber of prior occasions of the established USAF Language School 
i policy that USAF Language Instructors were not to discuss 
' controversial subjects (including religion, politics and race) in 


controversial subjects _( 
| official classes with the foreign students. Despite these clear 


prior warnings, appellant on two separate and distinct occa- 


i sions, while conducting official class sessions of these foreign 
: students in basic English, made prejudicial statements unrelated 


to the scheduled classroom activities, intemperately expounding 


: his own personal views on controversial subjects. 


His prejudicial statements included his views (i) that those 


who burn themselves to death in protest against our “terrible 


war” in Viet Nam should “be honored as * * * real American 


; heroes,”.and that he wished he had enough “guts” to do thesame 
| thing against the United States Government’s “policies in the 


war in Viet Nam.”; (ii) that his people, the Jews, are dis- 
criminated against in America, that he has been discriminated 


: against most of his life, and that he was discriminated against 


“even in the [USAF] Language School.” 
When. his Supervisor later undertook to remonstrate with 
him as to the impropriety of his having made these prejudicial 


| statements in official class to the foreign students, in violation 


of the established USAF Language School policy, appellant’s 


i defense Gn substance) was that he had an absolute right to tell 


it + he wanted to say about such matters. 
‘The specifications in the notice of charges detailed appellant’s 


conduct on these two occasions, which led to his discharge. 
In view of the foregoing, a First Amendment “balancing-of- 


(v) 
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the-competing-interests” issue is presented here. In addition, 
appellant raises a number of subsidiary issues. Under the set- 
tled rule governing adjudication of constitutional questions, the 
subsidiary issues raised need first be disposed of by the Court, 
before it reaches the First Amendment issue. In the opinion of 
appellees, the subsidiary issues presented are as follows: 


(1) Under the limited scope of permissible judicial 
review applicable in this Circuit in civil service employee 
discharge cases arising under the Lloyd-LaFollette Act 
provisions, formerly 5 U.S.C. § 652(a), is the Air Force’s 
discharge action supported by “rational basis in the 
evidence” before the Civil Service Commission (“CSC”), 
and not arbitrary or capricious? 

(2) Does any Air Force or CSC procedural error in- 

ere in the non-appearance of the foreign students at 
appellant’s CSC hearing where he was at fault in not 
directly requesting their appearance as witnesses, and 
the Air Force and CSC were not at fault in aiding him 
cure their appearance? 

(3) Is appellant’s claim of error as to the CSC not 
having expressly articulated an evidentiary standard 
barred by operation of the doctrine of exhaustion of 
administrative remedies? If not, did the CSC err in not 
expressly articulating an evidentiary standard? 

(4) Did the CSC err in relying on the Air Force’s evi- 
dence in affidavit form, where appellant chose not to 
call the affiants to appear as witnesses and cross-examine 
them at his CSC hearing? 

(5) Did the CSC err when rendering its decision by 
not relating appellant’s removal on the charged ground 
(and specifications thereunder) with particularity to the 
statutory ground under the Lloyd-LaFollette Act provi- 
sion of “such cause as will promote the efficiency of the 
service”? 

In the opinion of appellees, the First Amendment issue pre- 
sented is as follows: 


(6) On judicious balancing of the competing inter- 
ests involved, does it comport with the First Amendment 
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for the Air Force to dismiss appellant from his teaching 
position at its USAF Language School for making on 
two separate and distinct occasions—after repeated 
warnings not to do so—statements to his foreign officer 
students which were clearly— 


(i) prejudicial to the interests of the United States 
Government; 

(ii) unrelated to appellant’s scheduled classroom 
activities for the days in question ; 

(iii) totally lacking in instructional value to the 
students; and 

(iv) of no value whatever, under the circumstances 
when made, to the core “free exchange of ideas” con- 
cept of the First Amendment freedoms? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR (GOVERNMENT) APPELLEES 


COUNTERSTATEMENT OF THE CASE 
This is an appeal from the judgment entered July 5, 1968 by 


the District Court for appellees in a civil service employee dis- 
charge case arising under the Lloyd-LaFollette Act. Appellant 
is seeking reinstatement (and back pay) * in this litigation. 
The matter was heard below on cross-motions for summary 
judgment. The District Court, after hearing argument and re- 
viewing the certified administrative records,° denied appellant’s 


* The provisions of tnQLjoyd.bewallette Act hpoly, inasmuch as appellant 
is a non-veteran. The pertinent provisions of Section 6(a) of the Lloyd- 
LaFollette Act, as amended, formerly 5 U.S.C. 652(a), currently 5 ILS. 
DB 1 relevant ar infra (at Al). 

If reinstatement were finally determined to be proper, the provisions of 
5 U.S.C. § 5596 would govern as to back pay. 

* The certified administrative records, introduced as Government Exhibit 1 
before the District Court, are the records relating to appellant's appeal to the 
Civil Service Commission (hereinafter “CSC” or “Commission”). The cov- 
ering CSC certification lists them as enclosures 1-58. Our designations to 
those records will be “Govt. Ex. 1”, followed by the appropriate enclosure 
numbers, as they appear in the CSC certification. The listing of the CSC 
enclosures appears in the Joint Appendix at pp. JA 57-60. The enclosures 
reproduced in the Joint Appendix follow at pp. JA 60-194, preceded by the 
relating CSC certification enclosure numbers. 
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motion; granted appellees’ cross-motion; and dismissed the 


action. 
A. Introduction 


Appellant is a non-veteran. He was a civilian employee of the 
United States Air Force, employed as a GS-9 Supervisory 
Training Instructor (Language) at the United States Air Force 
(“USAF”) Language School, Lackland Air Force Base, Texas. 
He was discharged from this employment by the Air Force. 

On his CSC appeal, the Commission sustained the Air Force’s 
case against him. And it rejected appellant’s contrary claim 
that he had not made the prejudicial statements the Air Force 
charged he had made while instructing classes of foreign stu- 
dents in his official capacity as a USAF Language Instructor.* 
(Govt. Ex. 1, encls. 31, 50.) 


B. Circumstances leading to appellant’s dismissal 


Appellant had been specifically warned on a number of oc- 
casions of the established USAF Language School policy that 
controversial subjects (including religion, politics and race) 
were not to be discussed in classes. Despite these prior warn- 


ings appellant deviated from the assigned Lesson Plan on two 
separate and distinct occasions,* when he made prejudicial 
statements to his foreign officer students, including (in sub- 
stance): (1) That those who burned themselves to death in 
protest against the wrong our Government was doing against 
the poor, helpless people in Vietnam, by fighting the terrible 


“ Accordingly, we here set forth the sustained facts as to appellant’s mak- 
ing of the prejudicial statements. 

*In replying to the notice of charges, appellant noted that the Lesson 
Plans for those two particular class sessions were “completely incongruous” 
with the making of these charged prejudicial statements. He then flatly 
denied making them. (Govt. Ex. 1, encl. 7.) At his CSC hearing, appellant 
stated (in substance) that “common sense dictated [that] instructors should 
avoid controversial issues * * * and that he had * * * avoided any con- 
troversial situations [when teaching the foreign students].” (Govt. Ex. 1, 
encl. 29, hearing summary, p. 10.) As indicated, despite appellant's dis- 
claimer, the Commission concluded that appellant’s assertion he did not 


rmake-the-prejndicial_statements-as-charged-0y— be 0 Etre eae 
_be credited. The Commission concluded that he had “continued to conduct 


himself contrary to standards that had been repeatedly explained to him,” 
by making his prejudicial statements on these charged two occasions. (Govt. 
Ex. 1, encl. 31, decision, p. 10.) 
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' war ‘gainst. ern should be honored as real American heroes; 
' and he wished he had enough “guts” to do the same thing 
' against our Government’s Vietnam policies; and (2) That his 
' people, the Jews, are discriminated against in America; that 
he had been discriminated against most of his life; and that 
i he had been discriminated against even at the USAF Language 


School. (4toxt. Ex. 1, encls. 6-8.) 
TE Chief Fundamental Section, USAF Tanvosge School 
(herein= “Chief”) deemed appellant’s making these state- 


ments in ase to his foreign students, after he had been re- 
' peatedly warned to refrain from discussing controversial 
: subjects with them i in the USAF Language School classroom, to 


Government, warranting his Hechatee. (Govt. Ex. 1, encl. 8.) 
i: Accordingly, appellant’s removal was effectuated on Febru- 
i ary 12, 1966 on the stated ground of “making statements prej- 
' udicial to the interest of the U.S. Government to foreign stu- 
dents of the USAF Language School.” (Jd., annexed Standard 

Form 50.) 
! C. Appeal to the CSC Dallas Regional Office 


The Commission’s hearing on the appeal was held by the 


i Dallas Regional Office. In connection with the CSC appeal, the 
' Air Force furnished the following affidavits to sustain its re- 
' moval case against appellant * (Govt. Ex. 1, encl. 16): 


(1) An affidavit executed December 21, 1965 by the Chief 


| stating: 
ite On the afternoon of 23 November 19: r. Simon Gar- 
a cia reported to me that Mrs. Glenna Eiland had told him 


about a remark concerning discrimination against Jews 


bearing. The Commission 
‘ earin s-by its regulations, to non-veterans and 

| veterans alike, on the CSC sees C.F.R., Part 772 Evidence is to be by 
affidavit, where practicable. 5 C.F.R. § 772.304(b). Where a party desires 

| to-adduce oral jtestimony at the CSC hearing, it_is_ incumbent upon—bim 
to_make his arra) ~of-all 


rips whowe Sis ade The regulations distinctly note that 
| the-Commission is not authorized to subpoena witnesses, requiring them to 


' appear at the CSC hearing. 5 C.F.R. § 772.305(c). The pertinent CSC regu- 


lations in effect at the time of the Air Force removal proceedings appear 
infra (at A2). 
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that * * * [appellant] * * * had told his class of for- 
eign students that he had grown up in the slums of New 
York and had to overcome the discrimination against 
in America and he has been discriminated against most 
of his life and even here in the Language School. Mrs. 
Eiland stated that * * * [appellant] * * * went on 
to say that his true homeland is Israel. 

I called * * * [appellant] * * * in and told him 
what had been reported to me by Mrs. Eiland. Bese 
mitted that he had made these statements and that tre 
statements concerning the discrimination were only the. 
uth. I told * * * [appellant] "~*~ that he should 
not discuss controversial, political or religious questions 
in the classroom or to deviate from the lesson plan in any 
way. * * * [Appellant] * * ° promised that he 
would never do it again. 


(2) An affidavit executed December 21, 1965 by Glenna 
Eiland, an Instructor at the USAF Language School, stating: 


On 23 November 1965 in Bldg 7440, Lackland AFB, 
* * * [appellant] * * * was teaching both his class 
and my class. I went into the classroom to observe his 
teaching. At about 0900 hours * * * [appellant] 

* * * was discussing the word “discriminate” and vari- 
ous synonyms for this word and he told the students 
he grew up in the slums of New York and had to over- 
come the discrimination against the Jews and he stated 
that his people, the Jews, are discriminated against in 
[America and he had been discriminated against most 
lof his life and even in the Language School. He went 

n to say that his true homeland is Israel. 

Although I didn’t say anything to him in front of the 
students, I became very upset because I didn’t feel that 
this should be discussed in a classroom and in the after- 
noon I reported it to Mr. Garcia. 


(3) Another affidavit executed December 21, 1965 by the 
Chief stating: 


Bldg 7440, Lackland AFB, 
during Iy-reutine-pre 


dure of checking classrooms I 


a 


stopped at room S-1, and observed * * * [appellant] 
* * * who was teaching a group of students consisting 
of Japanese, Iranian, Greek officers and two Greek civil- 
ians. I noticed that he had written the world “immola- 
tion” on the board. I overheard * * * [appellant] 
* © © telling the students that those wonderful people 
who had the courage and nerve to burn themselves to 
death in protest of the wrong that our Government was 
doing against those poor helpless people in Vietnam by 
fighting the terrible war against them should be honored 
as the real American heroes. He stated that he wished he 
had enough “guts” to do the same thing in protest to the 
present Administration’s policies in Vietnam. I was 
shocked and angered to hear * * * [appellant] * * * 
make such a statement in his official capacity; how- 
ever, since he immediately changed the subject I de- 
cided not to interrupt him at that time but to discuss 
the matter with him later in the day. 
At about 1430 hours I called * * * [appellant] 
* * * into my office and told him that I had overheard 
him telling the students that the people who had burned 
themselves in protest to the war in Vietnam should be 
honored as the real American heroes and he answered 
that he was only telling them what he honestly felt and 
as a true American he could say what he wanted to. So 
I reminded * * * [appellant] * * * that on many 
previous occasions he was told not to talk about politics 
in the classroom, that the students think that a teacher 
is expressing an American opinion and not his own. I 
told him he was then dismissed. Later on in the after- 
noon about 1530 hours I called him back and I told him 
what he had done was very serious and I didn’t know 
what action might be taken but I felt he was really out 


in left field. 
Subsequently Glenna Eiland game to me and 
told me she was in the cla3sreem-aned 


[appellant] * * * say substantially as I had overheard. © 
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_ (4) Another affidavit executed December 21, 1965 by Glenna 
Eiland, stating: : 


On 2 December 1965 in Bldg 7440, Lackland AFB, 
* * * Tappellant] * * * was teaching a class consist- 
ing of both my students and his students. * * * [Ap- 
pellant] * * * had brought a newspaper to class and 
after discussing articles in the newspaper he then dis- 
cussed the article concerning the college girl who set 
herself on fire. He then told the students that: “Those 
wonderful people with the courage and nerve to burn 
themselves to death in protest of the terrible fighting 
in Vietnam against those poor people should be the real 
honored American heroes and J, wish I had the nerve to 
do the same thing to protest the Administration’s fight- 
ing in Vietnam.” 

There was some discussion by the students as to 
whether these burnings would reflect on the prestige 
of the United States. I said nothing to * * * [ap- 
pellant] * * * or to the students but was amazed that 
** * [appellant] * * * would discuss the subject in class 
and take the stand that he did. I subsequently repeated 
to Mr. Parks [the Chief] what he [appellant] had said 
in the classroom. 


(33~An affidavit executed January 10, 1966 by LaVerne M. 
Se Clerk-Typist, USAF Language School, stating: 
On 2 December 1965 at about 1430 hours, I was sitting 


/ 


at my desk just outside Mr. Cortez-Parks’ [the Chief’s] 
office. Mr. Parks called ** * [appellant] * * * into his 
office and told him he had heard * * * [appellant] * * * 
tell his class that the people who had burned themselves 
to death in protest of the Administration’s war in Viet- 
nam should be honored as real American heroes. Mr. 
Parks stated that the classroom was not the place to air 
our feelings about political or controversial questions. 
| al [Appellant] * * * said he saw nothing wrong with 
4\ saying what he felt anywhere as he had the right of free 
|| speech. Mr. Parks told * * * [appellant] * * * that he 


\ 
{ 


\! did not have the right to deviate from the lesson plan 
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nor to discuss politics in class. * * * [Appellant] * * * 
said he still felt that the people protesting the war in 
Vietnam were doing the right thing and he wished he 
could be like those people. Mr. Parks said he had told 
*** [appellant] * * * many times before that the class- _ 
room was not the place to discuss these matters since the 
foreign students assume that what the teacher says is 
what all Americans feel. He told * * * [appellant] * * * 
this was a very serious matter. 


An affidavit executed January 10, 1966 by Simon G. 

G Cass Ya Supervisory Training Instructor, USAF Language 

, stating: 
On 2 December 1965 at approximately 1430 in Building 
7440, while at my desk just outside Mr. Cortez Parks’ 
[the Chief’s] office, I overheard Mr. Parks talking with 
* * * [appellant] * * *. Mr. Parks asked * * “ [appel- 
lant] * * * why he was discussing politics in the class. 
*** [Appellant] * * * said he was not discussing poli- 
tics; that he only told the students that he felt those 
people who burned themselves in protest against the 
American policy toward Vietnam was a wonderful and 
courageous thing, and that he wished he had the courage 
to protest the same as they did, but that it was against 
his religion. * * * [Appellant] * * * said he had a right 
to say how he feels about the war in Vietnam. Mr. Parks 
said in a very loud voice that he didn’t give a damn how 
anyone felt or what they said, but that the classroom 
was not going to be used as a political arena; that its 
sole purpose was to teach English. 


An affidavit executed January 10, 1966 by Dorothy D. 
(Batt pervisory Training Instructor, USAF Language School, 
stating: 


During breaktime at about 1430 in Building 7440 on 
2 December 1965, I was startled from my desk work by 
overhearing the loud conversation between Mr. Cortez 
Parks [the Chief] and * * * [appellant] * * *. Mr. Parks 
asked * * * [appellant] * * * why he was discussing poli- 
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tics in the classroom. * * * [Appellant] * * * denied the 
diseussion of politics since he had only told the students 
that he felt those people burned themselves in protest 
against what America was doing to their people, that 
he thought these burning actions were very wonderful 
and courageous, and that he wished he had the courage 
to do the same thing. * * * [Appellant] * * * further 
stated that he had a right to say how he felt about. the 
war in Vietnam. Mr. Park’s voice became even louder as 
he said he didn’t give a damn how anyone felt or what 
they said, but the classroom was not going to be used 
as @ political arena. * * * [Appellant] * * * was not 
listening too well, as he kept interrupting Mr. Parks to 
talk. Mr. Parks repeatedly told him to “shut up” and 
listen. The final remark I heard Mr. Parks say was, 
“Dave, I have told you many times not to discuss con- 
troversial issues in the classroom. This is very serious.” 


In connection with the CSC appeal, an investigation was 
conducted by 2 CSC Investigator. The report of this investiga- 
tion discloses (Govt. Ex. 1, encl. 19): 

(i) The CSC Investigator interviewed appellant on March 
16, 1966. Appellant then stated to the Investigator “that prior 
to November, 1965 he had never been warned individually and 
that the only warnings he had ever received, on this matter, 
would have been in a group where other instructors were 
warned as a group.” However, on March 17, 1966 appellant 
telephonically advised the Investigator “that he had recalled 
several occasions on which he had been warned individually 
which he had forgotten the previous day * * * [;] * * * that 
several years ago_ th ‘our Arab students_signed letters 
stating ‘Professor Goldwasser likes ** [;]** * that 
a Major, no longer at and Air Force Base, called him in 
and told him of the letters.” He also mentioned another occa- 
sion involving the recording of some Hebrew folk songs, with 
respect to which “Major Hale had called him and discussed this 
matter with him.” 

(ii) The CSC Investigator reviewed the local employee folder 
maintained by appellant’s supervisor (the Chief), in which 
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there appeared an “Employee Record Card Supplemental 
‘Sheet” (ATC Form 29). The notes concerning warnings and 
admonitions to appellant showed warnings of December 6, 
1960, March 14, 1961, November 17, 1963, and September 20, 
1964 concerning his discussing controversial subjects with for- 
eign students in the classroom.” With reference to the warning 
‘of November 17, 1963 (which concerned the “heated argument” 
appellant had had with a large class of Cuban students as to 
Castro), the CSC Investigator added the following: 


Investicator’s Note 


Investigation indicated that the above Cuban students 
were repatriates of Cuban prisons following the Bay of 
Pigs Invasion. 
After listing the four warnings, the CSC Investigator added the : 
following: 
InvesticaTor’s Nore 


In an affidavit dated March 17, 1966 (Ex. #4) Cortez 
Parks, * * * [appellant’s].* *.* former supervisor, 
stated that he had personally warned * * * [appel- 
lant] * * * on the date in question, that he made the 
entries on * * * [appellant’s] * * * ATC Form 29 
and the personal expanded notations which were at- 
tached to the ATC Form 29. 


(iii) The CSC Investigator had the Air Force witnesses 
‘execute new affidavits before him. They each repeated (in 
‘substance) the statements they had given in their original 
affidavits. 

The CSC Appeals Examiner entered his decision on appel- 
Jant’s appeal May 26, 1966. After fully discussing the evidence, 
the CSC Appeals Examiner sustained the Air Force’s discharge 
caction. He concluded (Govt. Ex. 1, encl. 31): 

After carefully considering the record in this case, we 
must conclude that substantial evidence supports the 


™These are the four prior warnings referred to in the Chief’s notice com- 
mencing the removal proceedings on January 10, 1966. (Govt. Ex. 1, encl. 6.) 
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agency’s allegations. The appellant’s case does not have: 
such support. * * * The record shows, as stated by the 
agency’s charge letter, that * * * [appellant] ** * 
had been warned as early as December of 1960 to re- 
frain from presenting controversial subjects to his for- 
eign students. He continued to conduct himself contrary 
to standards that had been repeatedly explained to 
him. Sa ad 


D. Further appeal to the CSC Board of Appeals and Review 


On appellant’s further CSC appeal in the matter, the CSC 
Board of Appeals and Review by decision dated November 9, 
1966 sustained the CSC Dallas Regional Office decision in the 
case. (Govt. Ex. 1, encl. 50.) The Board stated: 


*** On the merits, the Regional Office found, 
after careful consideration of the evidence of reeord, that 
the agency’s charge and the two specifications thereto 
were sustained. In conclusion the Regional Office found 
that the action taken to remove the appellant from his 
position was for such cause as would promote the effi- 
ciency of the service. 


* * * * * 


You * * * contend that “the greater weight of 
the credible evidence does not support the charges.” 
The Board has reviewed all the evidence of record and 
finds, as did the Regional Office, that the appellate record 
contains substantial evidence in support of the agency’s 
allegations and, the appellant’s denials and explanations 
notwithstanding, the Board finds the charge and speci- 
fications thereto are sustained. 


* * * * * 


On the merits the Board concurs in the Regional 
Office’s analysis of the evidence and in the finding that 
the charge and specifications thereto were sustained. The 
Board of Appeals and Review finds further that the 
action of the agency was not arbitrary, capricious or 
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unreasonable, and that the removal of * * * [appel- 
lant] * * *.was for such cause as will promote the effi- 
ciency of the service.’ 


E. Appeals to the Commission for reconsideration 


Appellant requested that the Commission reopen and re- 
consider the matter. By letter dated July 12, 1967 the Commis- 
sion denied this request, stating (Govt. Ex. 1, encl. 55): 


* * * * + 


The. Civil Service Commissioners have’ fully consid- 
ered the question of reopening your appeal. They find 
that the representations submitted in support of your 
request do not demonstrate probable error in the deci- 
sions previously issued within the Commission’s appel- 
late channels, which sustained the action of the 
Department of the Air Force in removing you from the 
position of Supervisory ‘Training Instructor, GS-9, ef- 
fective February 12, 1966, and that sufficient justifica- 
tion for reopening of your appeal from that action is 
not established. 

Under the circumstances, your request for reopening 
of your appeal is denied and the decision issued by the 
Board of Appeals and Review on November 9, 1966, will 
remain as the final appellate decision of the Commission 
in your case. 


Congressman Gonzalez wrote the Commission that he was 
convinced appellant had been dismissed because he had refused 
to go to Vietnam for a tour of [temporary] duty. The Commis- 
sion replied on July 25, 1967 (Govt. Ex. 1, encl. 58): 


* * * * * 


Please be assured that the Commission gave full and 
careful consideration to all the evidence of record and 
particularly to the possibility of reprisal against * * * 
[appellant] for having withdrawn as a volunteer for as- 
signment in Vietnam. The Board’s decision that the evi- 
dence of record required a finding that the charges 
against * * * [appellant] * * * were sustained was re- 
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viewed by the Civil Service Commissioners who decided 
that the representations by, and in behalf of, * * * 
[appellant] * * * failed to show probable error in the 
Board’s decision. 
F. Witnesses whose presence appellant desired at CSC hearing: Appellant’s 
— directly to contact them; ‘and the Air Force’s lack of control over 

Appellant requested that the Air Force arrange for the pres- 
ence as witnesses at his CSC hearing of the foreign students who 
had been in class on the occasions when the Air Force charged 
he had made his prej udicial statements. The Civilian Personnel 
Officer, Headquarters, Lackland Military Training Center, by 
letter dated February 7, 1966, responded as follows (Govt. Ex. 1, 
encl. 10): 

> * * * * * 
* * * Foreign students in attendance at the USAF 
Language School are here on invitational travel orders 
and are, in effect, guests of the United States Govern- 
ment, They are not under the military jurisdiction of 
the United States Air Force and, therefore, we are in 
©. position to take any action on yo : 

*+* * The en here until May and it is 
entirely discretionary with them as to whether they 
would make statements, appear as witnesses or take any 
part in the matter in question. You are at liberty, how- 
ever, to communicate with them directly should you so 
desire. The appropriate me' would be to ad 
your communication to the Liaison Officer or Senior Of- 
ficer of the respective national group. ** * [Names and 
addresses given.] * * * They will in turn relay your re- 
quest to the students in question and will, I am sure, 
advise you of what action you may expect from them. 


On his appeal to the CSC Dallas Regional Office, appellant 
again requested that the Air Force arrange for the presence at 
his CSC hearing of these foreign students. He added that ef- 
forts would be made to interview them directly, on appellant’s 
behalf. (Govt. Ex. 1, encl. 13.) 
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However, appellant made no attempt to communicate di- 
rectly with the foreign students, with a view to securing their 
presence as witnesses at his CSC hearing. 

In connection with the CSC proceedings on his appeal, ap- 
pellant wrote the CSC Appeals Examiner on March 4, 1966, 
requesting that the CSC Investigator interview the students 
in the course of his investigation, as follows (Govt. Ex. 1, 
encl. 17): 


** * [T]t does appear to me that the Government of 
the United States, acting through the Civil Service Com- 
mission, is in a much better position to obtain a full, 
complete and impartial story from the foreign students 
involved than would * * * [appellant] * * *, in view 
of. the fact that he is an “interested litigant.” To the 
end of obtaining all of the facts in this case, it is urged 
that the Civil Service Commission investigators assigned 
to this. case interview all of the foreign students whose 
names were listed in the previous correspondence on 
this matter to obtain their version of what was actually 
spoken by,.* * * [appellant] * * * in those particu- 
lar classes. 

The report of the CSC Investigator SRE in this regard (Govt. 
Ex, 1, encl. 19): 


Briefing instructions indicated the Investigator should 
obtain affidavits from ten former students of ‘the Ap- 
pellant. Five of these students were from Iran, four from 
Greece and one from Japan. Foreign students at the 
U.S. Air Force Language School, Lackland Air Force 
Base, are guests of the U.S. Government and are not 
under the military jurisdiction of the U.S. Air Force. 
Each national group is represented by a Liaison Officer 
or a Senior Officer. A meeting was held with the Liaison 
Officer from Iran and the Senior Officers from Greece 
and Japan. The purpose of this investigation was ex- 
plained to them and they were told that. the. only per- 

sons_ayailable to substantiate the contentions of the 
Appellant were the students under Ir jurisdiction, 
= i could be vital in making a 


ance Net e rey 


14 
decision on this case. They were told that any testimony 
volunteered would be appreciated, whether it be favor- 
able or unfavorable to the Appellant, and that their 
respective students would not ever be subject to sub- 
sison Oficer-fromtran and the Senior Officer 
from Greec® indicated they were definitely not in favor 
of the proposal. They indicated that they had been in- 
structed not to get involved in United States’ matters. 
They said they felt that this was & local matter which 
should be handled by the Language School. They did 
agree that they would contact the students, whose 
names were furnished by the Appellant, explain the 
tter to him and see if any of them desire to testify. 
hey both reported back that each of their students, 
hose names were furnished, were contacted and that 
one of them desired to give * * * jmony or an 
affidavit. 

—Major Junkichi Imata, the Senior Officer from Japan, 
was one of the Appellant’s former students, whose name: 
was listed as having joined the class on December 2, 
1965. Major Imata declined to take an oath or execute 
f pan affidavit. He merely stated that while he was P 
| { pellant’s class he had no recollection of the Appellant 
AY | | Jews.or any “discussion concérning people who-commit 
< | suicide by burning themselves. He stated that he was 

not familiar with the word “i a — 

In rejecting appellant’s claim of procedural error in respect 
of the non-appearance of the foreign students as witnesses at 
the CSC hearing, the CSC Appeals Examiner ruled (Govt. Ex. 
1, encl. 31): 

* * * We do not believe there was procedural error 
committed by the agency because of their failure to 
have all of the foreign students attending the Novem- 
ber 23, and December 2, 1965 classes available at the 
hearing as witnesses. The record clearly shows that the 
students were not agency employees, and that the agency 
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had. no authority to compet their attendance as wit- 
nesses. The record clearly shows that the appellant and 
his Attorney were advised on several occasions that they 
should make their own arrangements for the appearance 
of witnesses and they were told how to make contact 
with the foreign students. While the appellant, accord- 
ing to his testimony at the time of the hearing, con- 
tacted several of the foreign students and discussed his 
case with them, he stated he did not personally ask the 
students to appear as hearing witnesses. The record 
further indicates that the involved students were not 
interviewed by the agency and did not furnish state- 
ments concerning the case. 


‘The CSC Board of Appeals and Review, in affirming this deter- 
mination of the CSC Appeals Examiner, stated to appellant’s 
counsel (Govt. Ex. 1, encl. 50): 

Among your appellate representations to the Board 
you state that “the record is uncontroverted that the 
agency interviewed the foreign students who were in 
the classroom at the time the appellant allegedly dis- 
cussed the controversial subjects with which he is 
charged and that the agency’s refusal to introduce the 
alleged statements into the case file was a deliberate 
concealment of evidence from the Commission. You add 
that the appellant was:denied due process by the failure 
of the foreign students to appear as witnesses at the 
Commission hearing. 

The evidence of record disproves your contention. 
There is no evidence, other than the appellant’s state- 
ment, that certain of the foreign students told him 
they had been interviewed by agency investigators, 
which would establish that the foreign students had, in 
fact, been interviewed. The Board notes that although 
the appellant stated he had spoken with several of 
the foreign students he produced no statements from 
them other than the statement of Captain Samimi- 
Manoucher, Iranian Senior Officer, dated May 22, 1966. 
Captain Samimi’s statement makes no mention of hav- 


16 


ing been interviewed by an agency investigator nor does. 
it reflect that he had knowledge of others who may have 
been so interviewed. The agency representative denied 
that the foreign students were interviewed, and pointed 
out that the agency cooperated with the appellant to. 
the extent possible by advising the appellant and his 
representative how to communicate with the foreign 
students directly. The record also shows that the Com- 
mission’s investigator was advised that the Iranian and 
Greek students elected not to testify or to submit 
favits. . 

In short, the evidence does not support a finding that 
the agency deliberately concealed evidence from the 
Civil Service Commission or that the appellant was 
denied due process because the foreign students did not 
testify. 

The Board is cognizant of the court cases cited with 

respect to the production of witnesses for confrontation 
and cross-examination at agency and Commission hear- 
ings during appeals from adverse personnel actions. The 
Board does not construe * * * [appellant’s] * * * case 
to be in point with the cited cases in that the witnesses. 
requested were foreign students who were not under 
the control of the.agency. 


G. Compliance by the ‘Air Force with its own regulations - 
The Air Force Regulation (“AFR”) in effect at the time of 
the Air Force’s removal proceedings against appellant was AFR 
40-712, dated August 13, 1963. It stated (par. 3c): 


* * * Employees are required to discharge their assigned 
duties conscientiously, to conduct themselves in a man- 
ner * ** on *® * * the job which will reflect credit on 
the Air Force * * *, to respect the administrative au- 
thority of those directing their work, and to observe 
the spirit as well as the letter of the laws and regula- 
tions governing their conduct. In many instances their 
conduct must be subject to more restrictions and to 
higher standards than that required in non-Federal em- 
ployment. The Air Force will not interfere in the private 


17 


lives of its employees, but it does require that they be 
honest, reliable, trustworthy * * * and of * * * un- 
questioned loyalty to the Government and the Air 
Force. 


In respect of “Uniformity in Disciplinary Action”, AFR 40- 
712 provided (par. 9c) :* 


In determining the appropriate degree of penalty, only 
offenses for which penalties were imposed within the 
preceding three years will be used to determine whether 
a second or third offense has occurred. Before taking 
disciplinary action for a second offense, it must be deter- 
mined that disciplinary action was taken for the first 
offense. Likewise, before taking disciplinary action for 
a third offense, it must be determined that disciplinary 
action was taken for the first and second offenses 
respectively. 


The regulation further provided (par. 9d): 


When an employee commits a series of unrelated offenses 
over a period of time, or a combination of offenses at the 
same time, a greater penalty than is listed for a single 
offense may be considered. Whether to apply a penalty 
within the range for a second or third offense will be 
determined by the total number of offenses committed. 


The “Table of Offenses and Penalties” annexed as “Attach- 
ment 4” to AFR 40-712 listed (as Offense No. 22) “Violations 
of Other Administrative Rules or Regulations Not Specifically 
Mentioned Herein.” ® The Table divided this category of of- 


® Appellant’s brief (at p. 55) purports to cite (in haec verba) a provision 
from AFR 40-712 in effect “at the time that removal action was taken 
against appellant.” Appellant errs. The Air Force, upon our request, has 
attempted to ascertain the source for appellant’s citation, but has been 
unable to advise us whence it comes. In any event, it was not in the edition 
of AFR 40-712 in effect when appellant was discharged by the Air Force. 

*The offense of making detrimental remarks, unrelated to the classroom 
work, to foreign students who are guests of the U.S. Government by an 
USAF Language Instructor, to the prejudice of the interests of the United 
States, does not appear to fall within any category of offense specifically 
listed in the “Table of Offenses and Penalties.” 


850-470—69-——-4 
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fense into “minor” and “major” classifications. For a first major 
offense, the penalty was “official reprimand to removal”; for 3 
second major offense, the penalty was “removal”. As for a minor 
offense in this category, the Table gave “official reprimand to 
removal” as the penalty for a third minor offense. Explaining 
the nature of this offense, the Table stated: 


Consider the employee’s obligation to be aware of per- 
tinent rules and regulations, the significance or fre- 
quency of violations, and the degree of adverse effect on 
* * * external relationships, or reputation of the Air 
Force. 


Also, par. 92, AFR No. 40-712, stated that “for offenses not 
listed, penalties consistent with penalties shown in the table 
will be imposed for offenses of comparable seriousness.” 

This AFR No. 40-712 was captioned “Civilian Personnel” 
and “Maintaining Discipline”. It was designed to “explain 
*** Air Force policy on maintaining discipline and prescribe 
* * * procedures to be followed when disciplinary action must 
be taken.” Par. 3a(6) authorized more severe disciplinary ac- 
tion “when circumstances warrant.” 

AFR No. 40-711, as issued May 7, 1963, was in effect at the 
time of the Air Force proceedings to remove appellant. It was 
captioned “Civilian Personnel” and “Employee Conduct.” It 
was designed to “prescribe * * * rules of conduct generally ap- 
plicable to Air Force employees and encourage * * * the main- 
tenance of a standard of conduct which will withstand careful 
public scrutiny”. Par. la of that regulation also cautioned the 
employee as to his responsibility to conduct himself on the job 
“Sn a manner that reflects credit on the Air Force and himself” ; 
to “respect the administrative authority of those directing his 
work”; and to “observe the spirit as well as the letter of the 
laws and regulations governing conduct.” It also noted that “in 
many instances [Air Force] employee conduct must be subject 
to more restrictions and to higher standards than are required 
in non-Federal employment.” And par. lc of that regulation 
stated: “An employee in doubt about specific standards of 
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conduct,” including the rules set forth here, will consult with 
his supervisors * * *.” east 

Par. 4, AFR No. 40-712, described the lightest form>of dis- 

ipli i its provision -adrtonish- 


ment”; required that it be noted as such on AF Form 971, _ 


——e 


“Supervisor’s Record of Employee,” for followup action;.and 
prescribed that the employee b¢ advi “that it has been 
made a matter of record.” 

The four prior warnings ™ referred to in the Chief’s notice 
commencing the removal proceedings against appellant were 
dated December 6, 1960. March 14, 1961, November 17, 1963 
and September 20, 1964. The AF intained for ap- 
pellant discloses thatfon ¥ the March 14, 1961} warning w: 
designated as a disciplinar. by the Chief. 
(Govt. Ex. 1, encl. 19, ex. Ad: 

On his appeal to the CSC Board of Appeals and Review, 
appellant claimed that the “weight and consideration” given 
by the CSC Appeals Examiner to these four prior warnings was 
“in violation of Air Force Regulation 40-751.” The Board, in 
rejecting this claim of “procedural error” stated in its decision 
(Govt. Ex. 1, encl. 50): 


In your appeal to the Board you contend that the 
Regional Office erred in giving consideration to warnings 
allegedly given to the appellant as far back as Decem- 
ber 6, 1960. You cite Air Force Regulation 40-751 dated 
January 27, 1966 which provides that “In arriving at 
the appropriate degree of penalty, only offenses for 
which penalties were imposed within the preceding three 
years will be used to determine whether a second or third 
offense has occurred.” You add that oral admonishments 
are not considered penalties for such purposes. 

The Board notes that the cited Regulation was issued 


” We note that the record here reflects no doubt on the part of appellant 
as to the impropriety of an USAF Language Instructor making the prejudi- 
cial statements to a class of foreign students, such as were charged against 
him. See fn. 5 supra. 

4 See fn. 7 supra and corresponding text. 


i 


' 
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on January 27, 1966, two days after the decision to re- 
move the appellant was issued by the agency. The Air 
Force Regulation in effect at the time the decision was 
made in the appellant’s case was AFR 40-712 dated 
August 13, 1963 which was superseded by AFR 40-751. 
AFR 40-712 therefore was the controlling regulation in 
the appellant’s case. 
Under the provisions of AFR 40-712 oral admonish- 
ments were considered disciplinary actions for certain in- 
| fractions. Therefore, it was not improper for the agency 
; to consider the oral admonishments of November 17, 
| 1963 and that of September 20, 1964 in determining the 
: extent of the penalty to be imposed for the current in- 
fractions committed.Although the. ited warn- 
‘ings issued in December-1960-and March 1961, outside 
the preceding three years, the Board is not persuaded 
that so doing is reversible error. The Board has, however, 
aa \dismigsed them—from_consideration_in n arriving at its 
/ | \eision 
* * * * * 
The two current infractions of conduct prejudicial to 
the interest of the United States Government charged 
against the appellant do not fall within the definition 
of any of the listed offenses in the agency’s “Table of 
Offenses and Penalties.” In such cases, AFR 40-712 pro- 
vides that “penalties consistent with the penalties shown 
in the table for offenses of comparable seriousness” will 
be imposed. The Board finds that the penalty imposed, 
removal, for two current infractions of discussing con- 
troversial subjects in class after previous warnings 
against such activity in September 1964 and November 
1963 was within the meaning of the Agency’s regulations. 


ARGUMENT 
The Air Force’s discharge of plaintiff was in accord with law 
A. Introduction: summary of critical facts 
The Air Force discharged appellant from his civil service posi- 


tion as a Language Instructor at the USAF Language School, 
on the sustained ground of “conduct prejudicial to the interest 
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of the United States Government.” The Air Force’s evidence 
clearly establishes that appellant had been specifically put on 
notice by his Supervisor on a number of occasions of the estab- 
lished USAF Language School policy that discussion of con- 
troversial subjects (including religion, politics, and race) was 
not to occur in class with the foreign students. Such discussion 
in class is deemed to be detrimental to the interests of the 
United States Government. 

This USAF Language School policy is based on practical and 
realistic grounds. Foreign students who come to the USAF 
Language School do so because they are not fluent in speaking 
and reading the English language. Hence, the Instructors must > ? 
accomplish a great deal in a short period of time. And they must_—~ Be 
therefore stick to the Lesson Plan for each-day. Furthermore, an Ap 
and most importantly, itis recognized that gross misconceptions U7," ¢./ 
can easily be gathered by these foreign students from classroom : ‘ 
discussion of delicate and controversial subjects. To the average ¢ { meee 
foreign student at the USAF Language School, the Instructor  n+$ 
represents the United States Government. And ifthe Instructor , 4 yes I 


undertakes to express personal views on such controversial sub- 
overnmen 5 
Despite his Supervisor’s repeated warnings * that appellant 


should not deviate from the Lesson Plan, and should not en- 
gage in classroom discussion of controversial subjects with his 
foreign students, appellant continued to violate these clear 
warnings, to the detriment of the United States Government. 
On two separate and distinct occasions, appellant made such 
detrimental statements, unrelated to his classroom assignments 
for those days, to his foreign officer students in class. These 


"The most flagrant prior violation of these warnings occurred on Novem- 
ber 17, 1963. Appellant then got embroiled—because of his proclivity to 
engage in classroom discussion of controversial subjects—in a “heated argu- 
ment” during the class session with a group of Cuban students who were 
repatriates of Cuban prisons following the Bay of Pigs Invasion. On that 
occasion, appellant’s Supervisor and another Supervisory Instructor had to 
intervene in order “to calm the students.” Plaintiff had shown these Cuban 
students “a newspaper clipping of Castro holding a baby, and another pic- 
ture of an American GI with a gun aimed at a Cuban woman in a ditch.” 
It is obvious why this enraged the Cuban repatriates from Castro’s prisons 
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prejudicial statements were totally lacking in instructional 
value to the students. 

The incident of December 2, 1965 was a most aggravated 
one. It involved appellant’s undertaking to expound in the 
classroom his personal views to the effect that the Vietnamese 
who burned themselves to death “in protest of the wrong that 
our Government was doing against those poor, helpless people 
in Vietnam by fighting the terrible war against them, should be 
honored as the real American heroes.” He further asserted that 
he “wished * * * [he] * * * had enough ‘guts’ to do the 
same thing against the present Administration’s policies in the 
war in Vietnam.” 

When his Supervisor later attempted to remonstrate with 
him concerning his having made these detrimental statements 
in class, appellant replied that he was “only * * * telling 
* * * statements * * * [he] * * * honestly felt and that 
as a true American * * * [he] * * * could say what * * * 
[he] * * * wanted.” The Supervisor then told appellant in 
substance that it didn’t matter how appellant felt; that the 
USAF Language School classroom was not “to be used as @ 
political arena; that its sole purpose was to teach English.” 
This discussion took place in the Supervisor’s office in the 
afternoon of the same day that appellant made these objec- 
tionable remarks in the classroom. The conversation was wit- 
nessed by two other Supervisory Training Instructors and a 
Clerk-Typist. 

The incident of November 23, 1965 involved appellant’s stat- 
ing in the classroom before his foreign officer students that in 
growing up, he had to overcome discrimination ; that “his peo- 
ple. the Jews, were discriminated against in America”; that he 
had “been discriminated against most of * * * [his] * * * 
life: and that he had been discriminated against “even here in 
the Language School.” 

When his Supervisor later undertook to remonstrate with 
him concerning his having made these detrimental statements 
in class, appellant replied that these statements “were only the 
truth.” This discussion between the Supervisor and appellant 
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took place in the Supervisor's office in the afternoon of the 
same day appellant made these objectionable remarks in the 
classroom. The conversation on that occasion was witnessed 
by two other Supervisory Training Instructors. One of these 
Training Instructors stated in her affidavit that appellant’s 
reply to his Supervisor had been in this effect: “I thought this 
was a free country and that I had freedom of speech.” The 
Supervisor’s response was to this effect: “Certainly you have, 
but it is a policy not to discuss these things in these classrooms 
of allied students.” 


B. Scope of review is limited 


The permissible scope of judicial review in civil service em- 
ployee discharge cases is narrow. A court “may not step in and 
substitute its own judgment for that of the administrative 
agency.” Eustace v. Day, 114 U.S. App. D.C. 242, 314 F. 2d 247 
(1962). (Apart from the constitutional issues with which we 
deal infra) the role of the courts is limited to determining that 
the discharge is not arbitrary or capricious, and that there has 
been “substantial compliance” with applicable procedural re- 
quirements. If there is a “rational basis in the evidence” for the 
Commission’s determination, it will not be disturbed on such 
limited court review. Z.g., Mendelson v. Macy, 123 U.S. App. 
D.C. 43, 47-48, 356 F. 2d 796, 800-801 (1966). 

As Mendelson indicates, this Circuit applies such limited 
scope of permissible review ** to cases arising under the Lloyd- 
LaFollette Act, as amended, formerly 5 U.S.C. 652, currently 
5 U.S.C. 7501, as well as to cases arising under Section 14 of the 
Veterans’ Preference Act, as amended, formerly 5 U.S.C. 863, 
currently 5 U.S.C. 7511, 7512, 7701. While the two civil service 


* The standard applied in other Circuits is even narrower, E.g., Jenkins v. 
Macy, 357 F. 2d 62, 67 (Sth Cir. 1966) ; Brown v. Zuckert, 349 F. 2d 461, 463 
(7th Cir. 1965), cert. denied 382 U.S. 998 (1966). This Court also formerly 
followed the more limited rule that “the administrative determination by 
the * * * agency of what constitutes cause for discharge will not be judi- 
cially reviewed.” E.g., Carter v. Forrestal, 85 U.S. App. D.C. 53, 54, 175 F. 2d 
364, 365, cert. denied 338 U.S. 882 (1949). See Keim v. United States, 177 
U.S. 290, 296 (1900). 
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statutes differ in the procedural protections they extend, their 
substantive protections are couched in identical language. No 
express judicial function is assigned the courts by either statute. 

Tested under this limited standard of judicial review, and 
upon the essential facts summarized under A above, the dis- 
charge of appellant, we submit, should be readily sustained 
here. 


C. The Air Force’s discharge action is supported by ample “rational basis 
— 


in the evidence”, and is in no way arbitrary or capricious 


Ample “rational basis in the evidence” before the Commission 
sustains appellant’s discharge by the Air Force for “conduct 
prejudicial to the interests of the United States Government.” 
His statements were clearly contrary to ished USAF 
Language School policy, were made in classroortrto foreign stu-. 
dents, were unrelated to the classroom work, and were obviously 
detrimental to the interests of the United States Government. 
Appellant made them in the teeth of prior wamings to cease 
and desist from violating such established USAF Language 
School policy. And he, himself, acknowledged that “common 
sense” dictated that USAF Language School instructors should 
avoid controversial issues when teaching the foreign students.” 

The Commission, independently of appellant’s Supervisor, 
found that there was proper basis for discharge. And it exercises 
the final administrative authority in civil service employee dis- 
charge cases. See Williams v. Brown, 128 U.S. App. D.C- 12, 15, 
384 F. 2d 981, 984 (1967). Thus, on the record here, the dis- 
charge was in no way arbitrary or capricious. Moreover, we 
think it highly significant—both in this connection, and in con- 
nection with the First Amendment issue discussed under Point 
£ I infra—that: This case was reviewed by the Commission itself. 

(ge Commission is of course charged by Congress under 5 

. S.C. § 1301, formerly 5 U.S.C. § 633, with primary responsi- 

ility to aid the President discharge his Executive function in 

‘ederal civil service matters. And in the present case the Com- 

; missioners themselves “fully considered” the matter, and 
' declined to reopen it. (Govt. Ex. I, encl. 55.) 


pa 


a 


4 See fn. 5 supra. 
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D. No Air Force or CSC procedural error inheres in the non-appearance of 
the foreign.students as witnesses at appellant’s CSC hearing 


(i) Appellant was at fault in failing to discharge his initial burden to. 
attempt on his own to secure their presence at the hearing 

As we have noted, the CSC regulation then in effect ** con- 
ferred upon appellant a limited right to a hearing on his appeal 
from the Air Force discharge action. It placed the burden on 
the parties “to make their own arrangements for the appear- 
ance of witnesses” at the hearing. 5 C.F.R. § 772.305(c). As the 
Supreme Court declared in. Williams v. Zuckert (No. 1), 371 
U.S. 531, 532 (1963), the applicable CSC regulations “con- 
template that the party desiring the presence of witnesses * * * 
[at the CSC hearing] * * * shall assume the initial burden 
of producing them.” And that party must either “discharge 
* * * his initial burden under the applicable regulations by 
making timely and sufficient attempt [on his own] to obtain 
their presence”, or Show that, “under_the circumstances and. Sige 


Tn a Ee aia applied]. = 
emphasis and bracketed material supplied]. vee 
Williams v. Zuckert (No. 2), 372 U.S. 765 (1963). 
Appellant failed to discharge this initial burden which the 
CSC regulations placed upon him. He never directly contacted 
the foreign officer. students (or their Government’s Liaison 
Officer or Senior Officer), with a view to their appearance as wit- 
nesses on his behalf, as suggested. in the Air Force’s response 
of February 7, 1966 (Govt. Ex. 1, encl. No. 10) to appellant’s 
request that the Air Force take steps to assure their presence 
as witnesses. He was then informed that: These students were 
here “on invitational travel order.” They were “in effect, guests 
of the United States Government.” “They were not under the 
military jurisdiction of the United States Air Force.” The Air 
Force was “therefore * * * in no position to take any action 
on * * * [appellant’s] * * * request.” These students were 
to be here only: until May 1966, and it was “entirely discre- 


% See the pertinent CSC regulations infra (at A2). Appellant errs in 
citing (brief, p. 40) from 5 C.F.R. 772.305(c), as amended May 3, 1966 (31 
F.R. 6569; 5 C.F.R. 1967 Cum. Supp.). The CSC hearing on appellant’s 
appeal was held April 27, 1966 (Govt. Ex. 1, encl. No. 24.) 
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tionary with them as to whether they would make statements, 
appear as witnesses or take any part in the matter.” Under these 
circumstances, he cannot show that “without fault of his own” 
he “was justified in failing to make such attempt” to contact 
the foreign students directly, in order to ascertain whether 
they were willing to appear as witnesses. 

Thus, he is barred under Williams (1) & (2), supra, from 
claiming procedural error in this connection. Bishop v. McKee, 
400 F. 2d. 87, 88 (10th Cir. 1968) (request to Agency insufficient 
to discharge “initial burden” under Williams (2); employee 
must show “attempt to obtain their presence”); Brown v. 
Zuckert, supra 349 F. 2d at 464 (7th Cir. 1965) (employee must 
“st least, make a showing that he attempted to contact * * ss 
witnesses and * * * arrange for his attendance at the hear- 
ing”); McTiernan v. Gronouski, 337 F. 2d 31, 37 (2d Cir. 1964) 
(employee must have, “on his own, initially contacted these 


witnesses and unsuccessfully ae ee ed 
for their attendance at the hearing”). See Brown v. Gamage, — 
US. App. D.C. —, 377 F.2d dA) 967 )———— 


(ii) There was no fault on part of Air Force or Commission in matter 


Even if appellant met his “initial burden” under Williams 
(1) & (2), there was no procedural fault on the part of the 
Air Force and the Commission in connection with the non- 
appearance of the foreign students as witnesses at his CSC 
hearing. In this connection, appellant misreads (brief, p. 38) 
the import of Williams (1) & (2). 

As Williams (1) makes quite clear, once the removed em- 
ployee discharges his “initial burden”, then—as to witnesses 
requested by him, who are both “readily available” and “onder 
the * * * [Agency’s] * * * control”—the burden shifts to 
the Agency to produce them at the CSC hearing. 371 US. at 
533. But no such secondary burden falls upon the Agency if it 
does not have control over the requested witnesses. 

There is no constitutional requirement of a hearing in an 
employee discharge case. Cafeteria, etc., Workers, etc. v. McEl- 
roy, 367 U.S. $86, 896-897 (1961) (and cases there cited) ; 
Batchelor v. United States, 169 Ct. Cl. 180, 183-184, cert. 
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denied, 382 U.S. 870 (1965) (opinion by Mr. Justice Reed, sit- 
ting by designation). This is implicit in Wiliams (1) & (2); 
Deviny v. Campbell, 90 U.S. App. D.C. 171, 174-175, 194 F. 2d 
$76, 879-880, cert. denied 344 U.S. 826 (1952). Cf. Chafin v. 
Pratt, 358 F. 2d 349, 356-358 (5th Cir.), cert. denied 385 US. 
878 (1966).** The employee’s limited procedural right in the 
matter derives wholly from the CSC regulations. And the Gov- 
ernment is not to be hamstrung in dealing with unfit employees 
by reason of the non-appearance of witnesses whom it does not 
control. See Peters v. United States, Ct. Cl. No. 426-66, decided 
March 14, 1969 (slip op., pp. 10-12). 

As the Civilian Personnel Officer informed appellant in re- 
sponse to his request that the Air Force produce the foreign 
students as witnesses at his CSC hearing: These students were 
foreign nationals here on invitational travel orders. They were, 
in effect, guests of the United States Government. They were 
not under the military jurisdiction of the United States Air 
Force. It is thus clear that the Air Force did not have such con- 
trol over them as to be able to compel their attendance as 
witnesses at appellant’s CSC hearing. 


Appellant feebly attempts (brief, p. 26) to preserve the 
witness attendance issue by suggesting that the Air Force ac- 


* Indeed, absent any applicable statutory or regulatory restriction, a Gov- 
ernment Agency may summarily effect the discharge of a Government em- 
ployee without stated reason, Cafeteria, etc., Workers, etc. v. McElroy, 
supra; Batchelor v. United States, supra. The United States Government, in 
its proprietary capacity as employer, has the “paramount interest of any 
employer” in securing and retaining efficient and loyal employees, See 
Chajin v. Pratt, supra, 358 F. 2d at 357. 

Without any controlling statutory or regulatory restriction, and apart 
from the First Amendment issue discussed under Part I infra, the Govern- 
ment possesses the same right as private employers generally do, to dis- 
charge unfit employees—short of stating a ground for disqualification which, 
on its face, is so “patently arbitrary or discriminatory” as to transgress 
fundamental due process of law. Wieman v. Updegraff, 344 U.S. 183, 192 
(1952) ; United Public Workers, etc. v. Mitchell, 230 U.S. 75, 100 (1947). 
See Cafeteria, etc., Workers, ete. y. McElroy, supra, 367 U.S. at 897-898. 
From the earliest days of our history as a nation, such plenary Executive 
power has been exercised over the discharge—as well as the appointment— 
of Federal employees. See Matter of Hennen, 13 Pet. (38 U.S.) 230, 259-260 
(1839). 
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tively discouraged the foreign students from appearing. The 
record simply does not bear this out. 

Not only did the Air Force advise appellant (on February 7, 
1966) that the foreign students would be at the USAF Language 
School until May. Appellant was then further advised that he 
was free to communicate with them at his will. And the Air 
Force then also advised him as to the appropriate method to 
contact these students, and identified the appropriate Liaison 
and Senior Officers concerned. 

In connection with the CSC appeal, appellant asked that 
the CSC Investigator interview the foreign students in the 
course of his investigation. The CSC Investigator met with the 
appropriate Iranian Liaison Officer and the Senior Officers from 
Greece and Japan. He explained to them the importance of the 
student’s testimony in the matter, and advised that any testi- 
mony volunteered would be appreciated, whether favorable or 
unfavorable to appellant. 

The Liaison Officer and Senior Officers concerned then ex- 
pressed their definite disfavor of the proposal; advised of their 
instructions not to get involved in United States’ matters; and 
stated that they viewed this as @ local matter. However, the 
Tranian and Greek Officers did promise to contact the students 
under their respective jurisdictions, explain the matter to them, 
and ascertain whether these students were willing to testify. 
They subsequently reported back that each of their students 
had indicated that he did not wish to give testimony in the 
matter.” 

Thus, the Air Force and the Commission did all that would 
have been incumbent upon them, had appellant met his initial 
burden under Williams (1) & (2), to seek to obtain, or assist 
appellant in seeking to obtain, the appearance of the foreign 
students as witnesses at his CSC hearing. Where the Agency 
does all it can under the particular circumstances to aid the dis- 
charged employee in attempting to secure the presence at his 
CSC hearing of the witnesses he desires, over whom it lacks 
control, it fully complies with the governing regulations, as 

* Though on notice of all this, sppellant yet failed to take any positive 


steps on his own to attempt to secure, by direct approach, the attendance 
of the students as witnesses at his CSC hearing. 
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construed in Williams (1) & (2). This is the clear import of this 
Court’s final decision in the Williams series. Williams v. Brown, 
supra, 384 F. 2d at 987. 

E. Appellant’s claim of error as to CSC not having articulated an eviden- 


tiary standard is barred by operation of the doctrine of exhaustion of 
administrative remedies; in any event, it is palpably without merit 


(i) Failure to exhaust 


Appellant did not raise any claim before the Commission * 
that it was committing procedural error by not articulating an 
evidentiary standard in this case. Had he done so, it would have 
been simple for the Commission to dispose of it. Thus, the doc- 
trine of exhaustion of administrative remedies bars him from 
raising it now. Proper operation of the doctrine requires that, 
if an objection was not timely raised before the Agency, and 
the available administrative remedies were not finally ex- 
hausted with respect thereto, the courts will not consider the 
issue on judicial review. 

“A reviewing court usurps the Agency’s function when it sets 
aside the administrative determination upon a ground not 
theretofore presented and deprives the * * * [Agency] * * * 
of an opportunity to consider the matter, make its ruling, and 
state the reasons for its action.” Unemployment Compensation 
Commission, etc. v. Aragon, 329 US. 143, 155 (1946). 

“Orderly procedure and good administration require that 
objections to the proceedings of an administrative agency be 
made while it has opportunity for correction in order to raise 
issues reviewable by the courts.” United States v. L. A. Tucker 
Truck Lines, Inc., 344 US. 33, 37 (1952). 

The ‘cases applying the doctrine are legion. E.g., Federal 
Power Commission v. Colorado Interstate Gas Co., 348 US. 
492, 500 (1955); Brotherhood of R.R. Trainmen v. Chicago, 
etc. R.R. Co., 127 U.S. App. D.C. 58, 61, 380 F. 2d 605, 608, cert. 
denied 389 U.S. 928 (1967). Application of the exhaustion doc- 
trine goes not only to proper judicial administration in respect of 
agency-court relations. It also “goes to the existence of judicial 
power in the basic jurisdictional sense.” Aircraft & Diesel Equip- 


Nor did he raise any such claim in his complaint. He raises it—for the 
first time—on this appeal. (Brief, pp. 30-32.) 


30 


ment Corp. Vv. Hirsch, 331 US. 752, 764 (1947). And we know of 
no exception to the operation of the doctrine under which ap- 
pellant can properly raise this issue—for the first time—before 
this Court. 

(ii) Lack of merit 

The lack of merit in this claim is patent. As we have noted, 
both the CSC Appeals Examiner and the CSC Board of Appeals 
an 
to the effect that appe: 
ments to the foreign studen 
occurred in the classroom. 
credit appellant’s contrary claim 
charged statements. Thus, it is readily apparent that—seman- 
tics aside—the Commission in this case found in the Air Force’s 
favor by preponderance of the credible evidence in the record. 

Before the CSC Appeals Examiner, the Air Force contended 
in its “brief” that appellant had under cross-examination weak- 
ened after originally having “vehemently denied the charges” ; 
that there had been “many inconsistencies” in his testimony at 
the CSC hearing; and that CSC’s own investigation into the 
matter “thoroughly corroborates” the Air Force’s charge as to 
the prejudicial statements appellant made in the classroom. 
And, the Air Force’s “prief” concluded, “the removal action is 
fully supported by the evidence and is thereby warranted.” 
(Govt. Ex. 1, encl. 28.) 

In his decision, the CSC Appeals Examiner observed that 
appellant “had vigorously denied the charges * * * with refer- 
ence to the November 23, 1965 and December 2, 1965 incidents, 
contending he did not conduct himself as alleged by the charge 
letter.” He then went on to carefully sum up all the evidence 
the Air Force had put in the record to sustain its case. His spe- 
cific findings were that, on the one hand, “substantial evidence 
supports the * * * [Air Force’s] * * * allegations,” and that, 
on the other hand, “appellant’s case does not have such sup- 
port.” And he then further found that appellant had “contin- 
ued to conduct himself contrary to standards that had been 
repeatedly explained to him.” (Govt. Ex. 1, encl. 31.) 

Before the CSC Board of Appeals and Review, appellant con- 
tended that “the greater weight of the credible evidence does 
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- not support the charges”. And he argued this point at length, 
' under the heading “Substantive Error No. 2 Restated”. (Govt. 
| Ex. 1, encl. 32.) In its decision, the Board stated that it had 
fully considered all matters submitted to it, including appel- 

lant’s “representations and contentions”; took note of this 
' particular evidentiary contention on the part of appellant; and 

then stated its full concurrence with the CSC Appeals Exam- 
iner’s findings that, on the one hand, the Air Force’s case was 
substantially supported, and that, on the other hand, appel- 
lant’s claim he did not make the charged prejudicial statements 
was not to be credited. It thereupon ruled that “the charge 
and specifications thereto are sustained.” (Govt. Ex. 1, encl. 
50.) 

Thus, appellant’s effort here to spell out doubt from the 
Board’s phraseology in expressing its essential concurrence 
with the Appeals Examiner’s findings, is baseless. 

F. Appellant’s claim that the Commission erred in relying on the Air Force’s 
evidence in affidavit form, is likewise insubstantial 

If we correctly understand this claim of appellant’s (brief, 
pp. 33-34), he is here asserting that, because the Air Force 
“presented no live witnesses” at the CSC hearing, it was error 
for the Commission to rely on the evidence in affidavit form 
which the Air Force submitted in support of its case at the 
CSC hearing. This claim is likewise without merit. 

Appellant evidently misconceives the matter. The Lloyd- 
LaFollette Act authorizes reliance upon evidence in affidavit 
form. 5 U.S.C. § 7501, formerly 5 U.S.C. 652(a). The imple- 
menting CSC regulations provide that “evidence is to be by 
affidavit, where practicable.” 5 C.F.R. § 772.304(b). The Air 
Force witnesses’ statements in their respective affidavits were 
corrobative one of the other. And, they were reconfirmed by 
the sworn statements they gave the CSC Investigator. Thus, 
they obviously constituted substantial evidence. And appel- 
lant’s attempt to deprecate their inherent worth necessarily 
fails. 

Moreover, he could have tested the truth of these statements, 
if he had desired to do so, by cross-examining the makers at his 
CSC hearing. He chose not avail himself of that opportunity. 


He had but to request their appearance as witnesses. If they 
had declined to appear on his direct request to them, then, 
upon his giving notice of that fact, the Air Force would have 
been obliged, on his request, to produce them. For, all the 
makers were under Air Force control. 5 CFR. § 772.305(c), as 
construed in Williams (1) & (2), supra. 

Having failed to seek such cross-examination, appellant is 
now barred from complaining about the hearsay quality of their 
testimony in affidavit form. Williams (1) & (2), supra. See 
Brown v. Gamage, supra, 377 F. 2d at 159; Wissner v. United 
States, 176 Ct. Cl. 1372, 1374-1375 (1966). 

G. Appellant’s claim that the Commission erred in not relating his removal 
‘on the charged grounds with particularity to the statutory ground of 
“such cause as will promote the efficiency of the service,” is also without 
foundation 

As we understand the thrust of this claim of appellant’s 
(brief, pp. 37-39), he is here asserting that the Commission 
erred in simply concluding that appellant’s removal on the 
charged ground and specifications was “for such cause as will 
promote the efficiency of the service.” He contends that the 
relationship must be detailed in the Commission’s decision. 

We believe that our discussion under Parts A-C supra is 
dispositive of this point. It suffices that the Commission made 
the judgment that the removal is for “such cause as will pro- 
mote the efficiency of the service”. Once the reviewing court de- 
termines that there is “rational basis in the evidence” for the 
Commission’s fact-finding, and that the removal action is not 
arbitrary or capricious, its review function ends. It is not within 
the courts’ province to pass further on the propriety of the 
discharge action. 


H. Appellant’s claim that the Air Force violated its own regulations, is 
likewise meritless 


Appellant errs in contending (brief, pp. 39-41) that the Air 
Force violated AFR 40-712 when it adverted in its notice of 
charges to four prior warnings, two of which occurred more than 
three years prior to the initiation of its discharge proceedings 
against him. 
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First. The CSC Board of Appeals and Review—while con- 
| cluding that no “reversible error” was involved—chose to elim- 
' inate the point from contention by “dismissing them [the two 

warnings outside the three year period] from consideration in 
arriving at its decision.” 

Since the CSC regulations afford the non-veteran the same 

right as the veteran to a hearing on appeal to the Commis- 
i gion, the rationale of Williams v. Brown, supra, applies here. 
‘ The “Commission hearing is an integral part of the removal 
' process.” 128 U.S. App. at 15, 384 F. 2d at 984. Hence, the Com- 

mission’s action clearly took this issue out of contention here. 
' Second. The Board’s view that no “reversible error” is 
involved here, is correct. 

The notice of charges does not refer to the four prior warn- 
' ings as having been admonishments administered for dis- 
: ciplinary reasons. We understand the reference as showing 
simply that when appellant acted on the two occasions for 
which he was being charged (November 23, 1965 and Decem- 
| ber 2, 1965), he did so in the teeth of repeated prior warnings. 
In any event, if they are to be deemed “admonishments” within 
the meaning of AFR 40-712, they were included in the notice of 
charges, not to increase the penalty, but to establish clear 
prior notice to him that the making of such statements was 
deemed prejudicial to the interests of the Government. 

In our view, appellant misconceives the provisions of AFR 
40-712, in seeking to apply them to his case. We do not read 
them as having been transgressed here at all. 

Having dealt with all of appellant’s other points, we turn, 
finally, to discuss the First Amendment issue he raises. (Brief, 
pp. 12-25.) 

I. Appellant’s discharge for his misconduct dees not violate his First 
Amendment freedoms 

The constitutional issue here boils down to this: Whether it 
comports with the First Amendment for the Air Force to dis- 
miss appellant from his teaching position at its USAF Lan- 
guage School for making on two separate and distinct 
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oceasions—after repeated warnings not to do so—statements 
to his foreign officer students which were clearly— 


(i) prejudicial to the interests of the United States 
Government; 

(ii) unrelated to appellant's scheduled classroom ac- 
tivities for the days in question ; 

(iii) totally lacking in instructional value to the stu- 
dents; and 

(iv) of no value whatever, under the circumstances 
when made; to the core “free exchange of ideas” concept 
of the First Amendment freedoms. 


On judicious balancing of the competing interests involved, we 
submit, it should be concluded that it was constitutionally 
proper for the Air Force to dismiss appellant for his 
misconduct. 

We need to begin consideration of the First Amendment is- 
sue presented here with the essential teaching of the recent 
Supreme Court decision in Pickering v. Board of Education, 
etc., 391 U.S. 563 (1968), insofar as it concerns us here.” Picker- 
ing teaches that each case must be weighed in the context of 
its particular facts, and there must be a judicious balancing of 
the competing interests involved. As expressed in Pickering: 

On the one hand. “The State has interests as an employer 
in regulating the speech of its employees that differ signifi- 
cantly from those it possesses in connection with regulation of 
the speech of the citizenry in general.” The main interest of the 
State in its capacity as employer is “in promoting the efficiency 
of the public services it performs through its employees.” 391 
USS. at 568. Its concern extends to “maintaining * * * disci- 
pline by immediate superiors”, and “harmony among cowork- 

% Pickering involved a school teacher who was dismissed for sending a 
letter to a local newspaper. The letter was published. It criticized the way 
in which the School Board and Superintendent had previously allocated 
school funds between educational and athletic programs, and of the methods 
followed in informing, or not informing, the taxpayers of the real reasons 
why additional tax revenues were being sought for the schools. Thus, on its 
particular facts, Pickering is readily distinguishable. But we believe that 


its “balancing of the competing interests” approach to the First Amendment 
issue involved, is a proper guide to decision here. 
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i ers.” “Effectiveness of the working relationship” between 
| superior and subordinate is also a legitimate concern. Jd. at 570. 
Conduct which is“‘shown * * * [or] * * * presumed to have 
. * * * impeded * * * [a] * * * teacher’s proper perform- 
ance of his daily duties in the classroom or to have interfered 
with the regular operation of the schools generally” is likewise 
a legitimate concern. Id. at 572-573. 

On the other hand. A teacher’s enjoyment of First Amend- 
ment rights as a citizen cannot be subjected to unreasonable 
conditions simply because he is a public employee. Id. at 568. 
Where he speaks out publicly upon issues “then currently the 
subject of public attention, which are critical of his * * * em- 
ployer but which are neither shown nor can be presumed to 
have in any way impeded * * * [his] * * * proper perform- 
ance of his daily duties in the classroom or to have interfered 
with the regular operation of the schools generally”, then his 
right to speak out freely in public debate is to be equated to 
that of “any member of the general public.” Id. at 572-573. 

The same essential theme of judicious balancing of the com- 
peting interests involved is to be discerned in the recent Su- 
preme Court decision of Tinker v. DesMoines, etc., School Dis- 
trict, 89S. Ct. 733 (1969). On the one hand: “First Amendment 
rights, applied in light of the special characteristics of the 
school environment, are available to teachers and students”. 
They do not “shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate.” 89 S. Ct. at 736. 
On the other hand: “The [Supreme] Court has repeatedly em- 
phasized the need for affirming the comprehensive authority 
of the States and of the school authorities, consistent with fun- 
damental constitutional safeguards, to prescribe and control 
conduct in the schools.” The problem presented in Tinker lay 
“in the area where students in the exercise of First Amendment 
rights collide with the rules of the school authorities.” Id. at 
737. 

The Supreme Court in Tinker drew the line where the Court 
of Appeals for the Fifth Circuit had drawn it in Burnside v. 
Byars, 363 F. 2d 744, 749 (1966). The line was drawn at the 
point where the conduct “materially and substantially inter- 
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fere[s] with the requirements of appropriate discipline in the 
operation of the school.” 89S. Ct. at 735, 738. 

The Supreme Court there further stated: “Conduct * * * in 
class or out of it [at the school], which for any reason sot fe Bt 
materially disrupts classwork * * * is, of course, not immu- 
nized by the constitutional guaranty of freedom of speech.” 
Id. at 740. Where it can be “justified by a showing that 
ithe * * * activities would materially and substantially dis- 
yupt the work and discipline of the school”, even “a regula- 
tion * * * forbidding discussion of the Vietnam conflict, or 

e expression * * * of opposition to it * * * except as part 

a prescribed classroom exercise * might be properly recon- 

‘lable with First Amendment freedoms.” Ibid. 

We find the Supreme Court effecting the same “Sudicious 
balancing of the competing interests” in cases involving First 
Amendment freedoms, other than those concerned with 
“speech” activities in connection with the schools. Whenever 
the Legislative and Executive branches of the Federal Gov- 
ernment, within their respective areas of constitutional compe- 
tence, or the State governments, determine that effectuation of 
legitimate and substantial governmental interests requires limi- 
tation upon First Amendment freedoms, it becomes the courts’ 
“ ‘delicate and difficult task’ to determine whether the result- 
ing restriction on freedom can be tolerated.” See United States 
v Robel, 389 U.S. 258, 264 (1967) ; Adderley v. Florida, 385 
US. 39, 47-48 (1966); Coz v. Louisiana, 379 U.S. 559, 562 
(1965). 

And we do not read the Court’s “speech”-“non-speech” dis- 
tinction in United States v. O’Brien, 391 US. 367, 376-377 


* We add, and reasonably related both to the particular classroom activi- 
ties scheduled for the day, and to the core First Amendment freedoms con- 
text of a scheduled “free exchange of ideas” as part of those scheduled 
classroom activities for the day, e.&., discussing the Vietnam conflict during 
a Current Events Session in a History or Political Science class. On his 
CSC appeal, appellant stated that “The lesson plans involved in both * * * 
classes [on the charged occasions] * * * [had] * * * to do with subjects 
that are completely alien to any possible discussion along the * * * lines 
‘Acharged].” Govt. Ex. 1, Encl. 13. On the charged occasion when appellant 
made his discrimination statements, the Lesson Plan called for him to con- 
duct a teaching session on the subject “At the Dentist and How to Test a 
Used Car.” Govt. Ex. 1, Encl, 2: tr = 
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(1968) as having meant to encompass within the term “speech” 
all forms of oral expression. The Court was there dealing with 
the claim that “symbolic speech” includes “all modes of ‘com- 
munication of ideas’ ”—even conduct meant to convey “ideas”. 
‘As Mr. Justice Holmes’ famous example in Schenck v. United 
States, 249 U.S. 47, 52 (1919), illustrates, the protection of the 
First Amendment was never meant to encompass the speech of 
“s man * * * falsely shouting fire in a theatre and causing @ 
panic.” The core value of the First Amendment’s speech pro- 
tection is its protection to the “free trade in ideas”. Mr. Justice 
Holmes, dissenting, in Abrams v. United States, 250 U.S. 616, 
624, 630 (1919).”* 

Thus, the value of the oral expression to the “free trade in 
ideas”, in the circumstances under which the statements are 
made, we believe, enters into the equation. The speech of a 
teacher expounding before a class of foreign students on matters 
totally unrelated to the classroom activities, and having no in- 
structional value to the students, falls low on the “free trade 
in ideas” scale. 

The leading Supreme Court case in the area of the Govern- 
ment’s right to restrict the exercise by Government employees 
of their First Amendment freedoms, when such exercise collides 
with legitimate and substantial governmental interests, is 
United Public Workers, etc. v. Mitchell, supra, 330 US. 75 
(1947). There, the Supreme Court upheld the restrictions im- 
posed by the Hatch Act upon the exercise by Federal employees 
of their First Amendment freedom to engage in political activi- 
ties. The Court sustained the restrictions against the contention 
that such restrictions were barred by the First Amendment. The 
Court reasoned that the First Amendment freedoms of Gov- 
ernment employees had to be “balance[d]” against evils “Tea- 
sonably determined by Congress to interfere with the efficiency 
of the public service”. 330 U.S. at 96, 101. 

Other Courts, including this Court, have sustained a wide 


“Contrast the recent per curiam affirmance by the Supreme Court in 
Zwicker v. Boll, 391 U.S. 353 (1968), with the dissenting opinion of Mr. 
Justice Douglas in the same case. The appellants there claimed harassment 
by criminal prosecution, interfering with their exercise of First Amendment 
freedoms to “oppose and protest” our Government’s Vietnam policies. 
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variety of reasonable restrictions placed upon the exercise of 
First Amendment freedoms of public employees, deemed neces- 
sary to promote the efficiency of the public service. £.g., Jenson 
vy. Olson, 353 F. 2d 825 (8th Cir. 1965); Keyton v. Anderson, 
97 US. App. D.C. 178, 179, 229 F. 2d 519, 520 (1956) ; Krenn- 
rich v. United States, 340 F. 2d 653 (Ct. Cl. 1965) ; Harrington 
Cl. 432 (1963). The decision of the 
acy, —— U.S. App. D.C. 
firmed on rehearing en banc 
(May 12, 1969), DES 5 Sh Se CN ora meee 
eerriemcar appreciation of the need in proper circumstances 
to restrict the exercise by Government employees of their First 
Amendment freedoms, in order to promote the efficiency of the 

service.”* 

Here, as we have noted, appellant’s statements in class to his 
foreign officer students were prejudicial to the interests of the 

Jnited States Government; unrelated to appellant’s scheduled 
classroom activities for the days in question ; totally lacking in 
instructional value to the students; and of no value whatever, 
under the circumstances when made, to the core “free exchange 
of ideas” concept of the First Amendment freedoms. 

Finally, there is no merit whatever to appellant’s “over- 
breath” and “void for vagueness” claims in this connection. 
(Brief, pp. 14-17.) The statements he made were clearly prej- 
udicial to the interests of the United States Government, when 
made in official USAF Language School class before foreign 
officer students here as guests of the United States Govern- 
ment, learning basic English. Appellant well knew the making 
of such statements in class before these foreign students was 
contrary to established USAF Language School policy. He 
raised no issue in that regard. When his Supervisor remonstrated 
with him as to the impropriety of his making such prejudicial 
statements in official class before the foreign students, ap- 
pellant’s defense (in substance) was that his statements were 
“only the truth”, and that he had an absolute right to tell the 
foreign students what he wanted to say about those matters. 


— 
2 YWeehan of course is clearly distinguishable from the present case; but 
this point in Meehan is quite apposite here. 
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The record here reflects that appellant had no doubt as to 
the impropriety of a USAF Language School Instructor mak- 
ing such prejudicial statements to a class of foreign students. 
If he had had any question on that score, he had but to consult 
with the School authorities. As we have noted, AFR No. 40-711 
directed an employee in doubt as to any specific standard of 
conduct, to “consult with his supervisors”. And the long his- 
tory of prior warnings given appellant evidences the general 
School understanding on the point. 

He, himself, acknowledged at his CSC hearing that “common 
sense” dictated against his making such prejudicial statements 
in class to the foreign students. And “common sense” does 
clearly dictate against an Instructor’s making such prejudicial 
statements in official class to foreign students at the USAF 
Language School. 

Accordingly, on judicious balancing of the competing inter- 
ests involved, the Court should conclude that it comported with 
the First Amendment for the Air Force to dismiss appellant 


for his misconduct. 
CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davin G. Bress, 
United States Attorney. 
Franx Q. NEBEKER, 
Assistant United States Attorney. 
Gi ZIMMERMAN, 
Assistant United States Attorney. 


STATUTE INVOLVED 


i Lloyd-LaFollette Act, Section 6(a), 37 Stat. 555, as amended, 
formerly 5 U.S.C. 652(a), currently 5 U.S.C. 7501, as in effect at 
all times relevant to litigation. 


5 US.C. 652. Removat WirHout Pay From CuassiFrieD 
Crvin SERVICE 


(a) Only for cause; notice; copy of charges; time to 
answer; examination; record; persons exempt. 

No person in the classified civil service of the United 
States shall be removed or suspended without pay there- 
from except for such cause as_will promote the efficiency 
of_such service and -for_reasons -given-in—writing. Any 
person whose removal or suspension without pay is 
sought shall (1) have notice of the same and of any 
charges preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable time 
for filing a written answer to such charges, with affida- 
vits; and (4) be furnished at the earliest practicable date 
with a written decision on such answer. No examination 
of witnesses nor any trial or hearing shall be required 
except in the discretion of the officer or employee direct- 
ing the removal or suspension without pay. Copies of 
the charges, the notice of hearing, the answer, the rea- 
sons for removal or suspension without pay, and the 
order of removal or suspension without. pay shall be 
made a part of the records of the proper department or 
agency, as shall also the reasons for reduction in grade, 
or compensation; and copies of the same shall be fur- 
nished, upon request, to the person affected and to the 
Civil Service Commission. This subsection shall apply 
to 2, person within the purview of section 863 of this title, 
only if he so elects. 
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CIVIL SERVICE COMMISSION REGULATION 
INVOLVED 


Title 5, Code of Federal Regulations, Part 772, as in effect at 
all times relevant to litigation (in pertinent part) 


Parr 772—APPEALS TO THE COMMISSION 


* * * * * 


SUBPART C—COMMISSION’S APPELLATE REVIEW OF AGENCY 
ACTIONS 


> * * * * 


§$ 772.304 Evidence. 


* * * * * 


(b) Evidence. Statements of witnesses shall be by 
affidavit, when practicable, and relative to the adverse 
decision. It is the responsibility of both parties to the 
appeal to submit all evidence to the Chief, Appeals Ex- 
amining Office, or to the Regional Director, as 
appropriate. 

(c) Availability of evidence and representations. A 


representative of the Commission shall discuss all rele- 
vant representations and evidence with both parties and 
make the representations and evidence available to them 
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for review. 
§ 772.305 Hearings. 


* * * * * 


(b) Right to a hearing. An appellant is entitled to a 
hearing before the office of the Commission having ini- 
tial jurisdiction of the appeal. That office shall inform 
the appellant of his right to a hearing. * * * 

(c) Hearing procedures. (1) An appellant is entitled 
to appear at the hearing on his appeal personally or 
through or accompanied by his representative. The 
agency is also entitled to participate in the hearing. Both 
parties are entitled to produce witnesses but as the Com- 
mission is not authorized to subpena witnesses the par- 
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ties are required to make their own arrangements for the 
appearance of witnesses. 


* * * * ~ * 


(3) A representative of the Commission shall conduct 
the hearing and shall afford the parties opportunity to 
introduce evidence (including testimony and statements 
by the appellant, his representative, representatives of 
the agency, and witnesses), and to cross-examine wit- 
nesses. Testimony is under oath or affirmation. Rules of 
evidence are not applied strictly, but the representative 
of the Commission shall exclude irrelevant or unduly 
repetitious testimony. 

(4) The Office of the Commission having initial juris- 
diction of the appeal shall determine how the hearing 
will be reported. When the hearing is reported verbatim, 
that office shall make the transcript a part of the record 
of the proceedings and shall furnish a copy of the tran- 
script to each party. When the hearing is not reported 
verbatim, the representative of the Commission who 
conducts the hearing shall make a suitable summary of 
pertinent portions of the testimony. When agreed to in 
writing by the parties, the summary constitutes the re- 
port of the hearing and is made a part of the record of 
the proceedings. Each party is entitled to be furnished 
a copy of the report of the hearing. If the representative 
of the Commission and the parties fail to agree on the 
summary, the parties are entitled to submit written ex- 
ceptions to any part of the record of the proceedings for 
consideration in deciding the appeal. 


§ 772.306 Decision on initial appeal. 


(a) The office of the Commission having initial juris- 
diction of the appeal, after making such investigation 
as it considers necessary, shall issue a written decision 
and send copies thereof to the appellant, his representa- 
tive, and the agency. The decision on each appeal covered 
by this part shall contain findings, recommendations for 
any corrective action required, and notification of the 
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right of either party to appeal to the Board of Appeals 
and Review. In addition, the decision on each appeal 
under Subpart H, Part 315, and Subparts B and C of 
Part 752, and Part 754 of this chapter, shall include an 
analysis of the findings and a statement of the reasons 
for the conclusions reached. Except as provided in para- 
graph (b), the agency shall report, within 7 days after 
receipt of the decision, that it has carried the decision 
into effect or that it is appealing the decision to the board. 

(b) When an employee makes a timely appeal to the 
Board of Appeals and Review under § 772.307 from a 
decision of the Appeals Examining Office affirming an 
adverse decision of the agency under Part 754, that deci- 
sion may not be given effect until the Board of Appeals 
and Review has adjudicated the appeal. 


$ 772.307 Further appeal to the Board of Appeals and 
Review. 

(a) Right of further appeal. Both parties are entitled 
to appeal the decisio) aarti nder 
§ 772.306 to the(Board-of-Appeals and Review, US. 
Civil Service Commission, Washington 25; cc. An 
appeal to the Board of Appeals and Review shall be in 
writing, set forth the reasons for the appeal, and be filed 
with the Board within 7 days after receipt of the decision 
on the initial appeal. The Board may extend the time 
limit in this paragraph when a party shows that circum- 
stances beyond the control of the party prevented the 
filing of the appeal within the time limit. 

(b) Board procedures. The Board of Appeals and 
Review shall review the record of the proceedings and 
all relevant written representations. There is no right 
to a hearing before the Board. The Board may, in 
its discretion, afford the parties an opportunity to 
appear personally and present oral arguments and 
representations. 

(ce) Decision of the Board. The Board of Appeals 
and Review shall issue a written decision and shall send 
copies thereof to the parties and to the employee’s 
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representative. The decision of the Board is final and 
there is no further right of appeal. When corrective 
action is recommended, the agency shall report promptly 
to the Board that the corrective action has been taken. 


§ 772.308 Appellate review by the Commissioners. 

The Commissioners may, in their discretion, when 
in their judgment such action appears warranted by 
the circumstances, reopen and reconsider any previous 
decision. 


U.S, GOVERNMENT PRINTING OFFICE, 1969 


